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as Sarah 
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TEE GRAM) JURY CHARGES: 


court errs 

On or about February 3 , 1970 at New Haven in the District of 
Connecticut, FRAI 2 C TUBES; WILLIAM AVERY, also known as Cincinnati; and 
PA1SLA TAPE, also known as Sarah, the defendants herein, did by force 
and violence and intimidation take from the person and presence of another 
money belonjinr; to and in the care, custody, control, nanacenent and 
possession of the Hew Haven Savings Eonk, Fair Haven Office, Hew Haven, 
Connecticut, the deposits of which were then insured by the Federal 
Deposit Insurance Corporation, Certificate Ko. 18261 dated June 20, I 9 S 0 , 
in violation of Title 18 , United States Code, Section 2113(a) and Title 18, 
United States Code, Section 2(a) and 2(b). 









COUNT WO 


Cn or about February 3> 1970 at New Haven in the District of 
Connecticut, FRANK TUBBS; WILLIAM AVERY, also known as Cincinnati; and 
PAMELA DARE, also ? as n as Sarah, the defendants herein, did by force 
and violence and by intimidation take from the person and presence of 
another, coney belon^ins to and in the care, custody, control, nancsenent 
and possession of the New Haven Savings Dank, Fair Haven Office, New Haven, 
Connecticut, the deposits of which were then insured by the Federal 
iXposit Insurance Corporation, CertiijLcUwU No. Ivr.Cl uuied June 20, i 960 , 
and in ccrrdttins the aforesaid acts, did put Jn Jeopardy the lives of 
tellers and cur.torer3 then in the nforecaid bank, includina tut not United 
to Lorraine Car.rella, John R. McGuire, Jr., Adclajnc Hush and Curol Carrano, 







by the use of a <3j:»gerouc weapon, tliat in a gun, in violutlon of Title 1C, 
United States Code, Section 2113(d) and Title 10, United States Code, 
Section 2(a) and ?(b). 

count thicis 

On or about February 3 , 1970 at l.’ew Haven in the District of 
Connecticut and elsewhere, FH'JC< TUBES and VULIA’* AVERY, also known a 3 
Cincinnati, defendants herein, vilfully end unlawfully did pooches a 

N 

cun in excess of £ 100.00 which had been teJien end carried avay vith intent 
to stead, and purloin from the Hew Haven Savings Bank, Fair liven Office, 
Hew haven, Connecticut, the deposits of vhich vere insured by the Federal 
Deposit Insurance Corporation, Certificate IJo. 18261 dated June 20, i 960 , 
and they then knew said taoney to have been so taken in violation of 
Title 18, United States Code, Section 2113(c). 
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STATEMENT OF THE CASE 

The grand jury at New Haven on April 2, 1970 returned a true Bill of 
Indictment against the defendant in three counts, the first count charging 
violations of Title 18 United States Code, Section 2113 (A), 2(a) and 2 (b), 
alleging the taking by force and violence and intimidation from the person 
and presence of another, money belonging to and in the care, custody, con¬ 
trol, management and possession of a bank insured by the Federal Deposit 
« 

Insurance Corporation; 

The Second Count charging violations of Title 18 United States Code, 
Section 2113 (d), 2 (a) and 2 (b) alleging that in the commission of acts 
alleged in count one, said aforesaid acts did put in jeopardy the lives of 
tellers and customers of said bank by use of a dangerous weapon; 

And the Third Count charging violations of Title 18 United States Code, 
Section 2113 (c) alleging the possession of a sum in excess of $100. which 
had been taken and carried av/ay with intent to steal and purloin from a 
bank, the deposits of which were insured by the Federal Deposit Insurance 
Corporation. 

In the afoxesaid three count indictment, the defendants Frank Tubbs, 
Pamela Dare and William Avery were charged with having robbed the 
Fair Haven Branch of the New Haven Savings Bank on February 3, 1970. 

On February 25, 1970, all defendants pleaded not guilty to each count of 










the indictment and were allowed three weeks to file motions. 

On March 23, 1970, Motion for Reduction of Bail, Motion to Order the 
Grand Jury Minutes Transcribed, Motion for Discovery and Inspection, 
Motion for a Separate Trial, Motion to Dismiss and/or Quash the Indict¬ 
ment, Motion to Suppress and Motion for a Bill of Particulars were filed 
by Counsel for the defendant Frank Tubbs. 

On May 14, 1970, the Government filed Motions for Severance of the 
defendants William Avery and Pamela Dare. Said motions were granted 
on May 19, 1970 by Chief Judge Timbers. The United States Attorney's 
Office was then directed to retype the aforementioned indictment, elimin¬ 
ating all reference to the defendants William Avery and Pamela Dare. 

In addition, on said date new information was filed re the defendant 
Pamela Dare with the order that the present indictment be dismissed against 
her. Subsequently, the defendant William Avery withdrew his plea of not 
guilty as to count three of the aforementioned indictment and a plea of 
guilty to said count was entered. The remaining two counts of the indictment 
against the defendant Avery were dismissed at the time of sentencing. 

The case was reached for trial at New Haven on May 19, 1970, before 
Chief Judge Timbers. On that date defense counsel challenged the jury 
array and filed motions challenging the entire array. A motion was also 
addressed to the court with reference to a continuance, in that two defen¬ 
dants had been severed from the case, and the defendant was attempting to 
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retain private counsel. Chief Judge Timbers denied all motions and pro¬ 
ceeded to examine the jurors on voir-dire. 

On May 20, 1970, twelve jurors and two alternates were impanelled, 
sworn and excused until June 9, 1970. On this date the defendant entered 
into a stipulation consenting to the presiding of Judge Zampano at the trial 
of this case although Judge Timbers presided at the selection of the jury. 

The Government proceeded with its case, putting on numerous witnesses 
and exhibits. The prosecution's case was based on the testimony of the two 
co-defendants Avery and Dare. The defense consisted of four witnesses who 
placed the defendant at other parts of the city during the time of the bank 
robbery and for a period of time thereafter. Motions for Judgment of Ac¬ 
quittal were made and filed by the defendant at the close of the prosecution's 
case and again at the end of all the evidence. They were denied each time 
by the court. After summations of counsel on the morning of June 16, 1970, 
Judge Zampano charged the jury on the three counts of the indictment. Ex¬ 
ceptions to the charge were taken and the jury was re-charged on the first 
and second counts of the indictment. Count three of the indictment was with¬ 
drawn from the jury based on the ruling in U. S. v. Roche 321 Fed. 2d 1. 

After jury deliberations, during which time it requested further in¬ 
struction and clarification, verdicts of guilty on both counts of the indict¬ 
ment were returned. 

On September 17, 1970, the defendant Frank Tubbs v/as presented before 

(4-H) 
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Judge Zampano for sentencing, at which time the defendant's motion 
for production and disclosure of the presentence invc stigation was denied. 
A sentence of nineteen years imprisonment on count one of the indictment 


was imposed and imposition of sentence on count two v/as suspended by the 
court. A timely notice of appeal was subsequently filed by the defendant. 


S r 
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ISSUES PRESENTED 


I. Did the method of selecting the trial jury deny the defendant a fair 
trial and deprive him of his constitutional rights? 

II. Was the defendant deprived a fair trial because of the absence of 
an individual voir-dire? 
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THE FACTS 


A few minutes after 9:00 A. M. on February 3, 1970, two men, wearing 
stocking masks, entered the side entrance of the Fair Haven branch of the 
New Haven Savings Bank. One- of the bandits remained at the side entrance 
with what appeared to be a revolver in his hand. The two men v/ere of 
ab'. u e same height and weight and v/ere v/earing long raincoats with 
large '.rimmed hats. The person at the door held the customers and 
employees of the bank at gun point. The second bandit entered the teller 
section of the bank emptying the drawers at the tellers stations into a sack¬ 
like container resembling a pillow case. After approximately three minutes 
in the bank, the two men fled out the side entrance of the bank and ran 
across a rear yard. The bandits then entered a late model automobile 
parked on a side street where a third person v/as seen at the drivers position. 
The car then sped from the scene in a northerly direction. 

Approximately five hours later at almost 5:30 P. M., the defendant Frank 
Tubbs v/as placed under arrest in Room 202 of the Holiday Inn (249a). The 
Holiday Inn is a motor hotel near downtown New Haven. Several New Haven . 
police were on the scene and upon the arrest of the defendant, a search of 
Room 202 was conducted. The search revealed approximately $3,000. in 
cash containing bills which were later identified as being part of the so- 
called "bait money" from the bank. Also found in the search was a nine 








shot 22. calibre revolver (534 r., 538 r.). The aforementioned articles 
v/ere found in an attache case located in the hotel room. 

A witness had obtained the registration number of the vehicle leaving 
the scene of the robbery (486 r.) and the New Haven Police Department 
put out a bulletin to locate the vehicle in question. Later that day a late 
model car bearing the reported Connecticut registration was located in 
New Haven. The car was registered to a Thomas Johnson and was being 
operated by a female who identified herself as Sarah Cushenberry, also 
known as Pamela Dare. Upon questioning, Miss Dare first disclaimed 
any knowledge of the bank robbery. She later gave a statement which 
implicated William Avery and Frank Tubbs. William Avery was subse¬ 
quently ap prehended at La Guardia Airport in New York. 
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ARGUMENT 

THE APPELLANT WAS DENIED A FAIR TRIAL AND HIS CONSTITUTIONAL 
RIGHT TO A FAIR AND IMPARTIAL JURY BY THE METHOD OF SELECTION 
OF THE TRIAL JURY. 

It was our contention in the court below that fundamental questions of 
trial fairness v/ere presented by our motions and requests addressed to 
the selection of the trial jury (63 r.) 

Pursuant to Title 28 Section 1867 U. S. C. the court below failed to com¬ 
ply with the provisions of Title 28 in the selection of the trial jury which 
returned the verdict against the defendant. It is the appellant's position 
that Sections 1861 and 1963 give the right to all citizens of the United States 
to have the opportunity to be considered for service on Grand and Petit Juries 
upon meeting the qualifications of Section 1865. It is also the appellant's 
position that the plan adopted by the District Court for the District of Con¬ 
necticut is illegal because it interferes with the right of a citizen to have 
the opportunity to be considered for service as a juror because it does rot 
achieve the objective of Section 1861 and 1862 as lequired by Section 1863 
in that it imposes higher standards and additional requirements above and 
beyond the requirements of Section 1865. These higher standards are im¬ 
posed by limiting the selection of prospective jurors to only those persons 
listed as registered voters under the laws of the State of Connecticut. 

Section 1861, in setting forth policy, reads that: 

It is the policy of the United States that all litigants in Federal 








Courts entitled to trial by jury shall have the right to grand 
and petit juries selected at random from a fair cross section 
of the community in the district or division wherein the Court 
convenes. It is further the policy of the United States that all 
citizens shall have the opportunity to be considered for ser¬ 
vice on grand and petit juries in the district courts of the 
United States, and shall have an obligation to serve as jurors 
when summoned for that purpose. 

In setting forth the plan for random jury selection, the first sentence 
of Section 1863, reads: 

(a) Each United States District Court shall devise and place 
into operation a v/ritten plan for random selection of grand 
and petit jurors that shall be designed to achieve the ob¬ 
jectives of Sections 1861 and 1862 of this Title, and that 
shall otherwise comply with the provisions of this Title. 

Section 1863 sets forth certain requirements of all plans adopted. One 
of these requirements concerns the source of prospective jurors and is 
set forth in the first sentence of sub-section (b) (2) of Section 1863 which 


requires that the plan shall: 

(2) specify whether the names of prospective jurors shall be 
selected from the voter registration lists or the list of actu'>l 
voters of the political sub-divisions within the district or di¬ 
vision. The plan shall proscribe some other source or sources 
of names in addition to voter lists where necessary to foster the 
policy and'protect the rights secured bv Sections 1861 and 1862 of 
this title. (Underscoring ours) 

The first paragraph of Article VI of the Plan for random selection of 
jurors adopted by the District Court for the District of Connecticut provides 
as follows: 

Random Selection From Voter Registration Lints 

The Court finds that the voter registration lists represent 
a fair cross-section of the populace in the District of Connecticut, 








and that it is not necessary to prescribe any other source or 
sources of names of prospective jurors in addition to such 
lists in order to foster the policy and protect the rights se¬ 
cured by sections 1861 and 1862 of Title 28 U. S. C. There¬ 
fore, all names of grand and petit jurors serving on or after 
the effective date of this Plan shall be selected at random from 
the latest printed list of registered voters, published by the 
registrars of the one hundred sixty-nine (169) political sub¬ 
divisions within the Judicial District, which are available at 
the time the jury selection process commences. 

In accordance with Title 28 Section 1865, Qualifications for jury service 
the Plan for random selection of jurors provides in Article VII as follows: 

Qualification for Jury Service 

Any person shall be qualified to serve on grand and petit 
juries pursuant to Section 1865 of Title 28 U.S. C. unless he 


(1) Is not a citizen of the United States tv/enty-one years 
old who has resided for a period of one year within the Judicial 
District; 


(2) Is unable to read, write and understand the English language 
with a degree of proficiency sufficient to fill out satisfactorily 

the juror qualification forms; 

(3) Is unable to speak the English language; 

(4) Is incapable, by reason of mental or physical infirmity, to 
render satisfactory jury service; 

(5) Has a charge pending against him for the commission of, or 
has been convicted in a State or Federal Court of record of, a crime 
punishable by imprisonment for more than one year and his civil 
rights have not been restored by pardon or amnesty. 

As set forth above in Article VI of the Plan for selection of jurors, all 
names of grand and petit jurors shall be selected from the list of registered 
voters as published by the registrars of the political subdivisions of Con¬ 
necticut. Chapter 143 QUALIFICATIONS AND ADMISSION OF ELECTORS, 



10 . 




of the Connecticut General Statutes, Revision of 1958 as amended, is the 
Chapter which controls the persons, that may be listed as registered voters. 

The Sections of concern here are Sections 9-12, Who May be Admitted, and 
9-20, Admission of Electors. 

Section 9-12, provides as follows: 

EuXh citizen of the United States who has attained the age of 
twenty-one years, who has resided in the town in which he 
applies for admission to the privileges of an elector at least 
six months next preceding the time he so applies, and who, 
at the time of so applying, is able to read in the English lang¬ 
uage any article of the constitution or any section of the statutes 
of the state, and sustains a good moral character, shall, on 
taking the oath prescribed by law, be an elector. No idiot or 
mentally ill person shall be admitted as an elector. 

Section 9-12 has higher and additional requirements for qualification as 
a voter than Section 1665 of the Federal Statutes in setting forth qualifica¬ 
tions to be considered for jury service. Both statutes require that a pros¬ 
pective juror be a citizen of the United States and twenty-one years of age. 

The Federal Statute requires residence for a period of one year within the 
■Judicial district. In contrast, the Connecticut Statute requires six months 
residence in a town. Therefore, in order to be considered for jury service 
one would have to remain in a town for at least six months even though under 
the Federal Statute one could move about v/ithin the judicial district as long 
as one has remained within the judicial district for a year. Therefore, 

Section 9-12 imposes an additional requirement as to residence. The Con¬ 
necticut Statute requires that the prospective juror be able to read in the 

( 4- P) 
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English language any article of the constitution or any section of the statutes 
of the State while the Federal requirement is only that a person be able to 
read, write and understand the English language with a degree of proficiency 
sufficient to fill out satisfactorily the juror qualification forms. Again the 
Connecticut requirement imposes a higher or greater standard with regard 
to proficiency in the English language. 

Further, the Connecticut statute requires that a person be one who "sus¬ 
tains a good moral character. " There is no such requirement under the 
Federal Statutes. Section 9-12 requires one to take an oath prescribed by 
law before he may be an elector and listed as a registered voter. The oath 
is set forth in Section i-25 of the Connecticut General Statutes. There is no such 
Requirement under Federal law. These are an additional requirements im¬ 
posed under the Connecticut Plan by requiring that all jurors be registered 
voters of the State of Connecticut. 

Section 9-20 requires that before a person is admitted as a voter he must 
be able to read any articles of the constitution or any section of the statutes 
designated by a Connecticut admission official in a way to show that he has 
not memorized it. 

The requirement of the plan that all prospective jurors be taken frorft 
the list of registered voters imposes higher and additional qualifications to 
be met by prospective jurors that that required by the Federal Statutes in 
regard to (1) residence (2/ proficiency in the English language (3) moral 
character and (4) taking of an oath. 
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Section 1-25 sets forth the elector's oath. The oath in effect at the 

time the persons on the list from which jurors were chosen for the case 

must have taken provides in part: 

You solemnly swear that you will be true and faithful to the 
State of Connecticut, and the constitution and government 
thereof .... 

It is clear that the standards for qualification to be considered for jury 
service as set forth in Section 1865 are not merely minimum standards. 
Rabinowitz. v. United States CA5, 1966, 366 F. 2d 34. In the Rabinowitz 
case the court extensively reviewed the legislative history of jury qualifi¬ 
cations in the Federal courts from the time prior to 1948 when qualifications 
were the same as those for the state where the district court sat to the 
enactment in 1957 of the immediate predecessor to the present Section 1865 
setting exclusive federal standards (p. 44 to 54). 

The Court said at page 59: 

What the law clearly does require is that the standards and de¬ 
signs prescribed by Congress be followed. We conclude that 
there were impermissible departures from the statutory scheme 
both as to the qualification required of prospective jurors and as to 
the method and procedure by which the list was compiled ... 

In the Rabinowitz case persons charged with compiling the jury list for a 
federal district cour f were found to have violated the statutory scheme by 
having treated the statutory standards as minimum standards to which they 
added their own ideas as to character, intelligence and ability to compre¬ 
hend proceedings in the Federal Court. 

In 1968 the federal statutes were amended. (S. 989) and Section 1865 was 
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enacted as it now appears. In speaking in support of the 1968 Amendment 
Representative Roth stated as follows as reported in Vol. 114 Cong. Rec. 

1798: 

The qualifications prescribed by Section. 989 are basically 
the same as the present statutory qualifications. Sec. 989 
makes clear that use of additional tests is impermissible. 

It is equally clear that the purpose of Federal Statutes is to establish ob¬ 
jective tests for juror qualifications. In Rabinowitz Supra P. 54 the court 
said: 

The federal qualifications are objective, and precise, requiring 
in their application no discretion on the part of the court clerk 
and jury commission. 

The present Section 1865 (b) specifically provides that the Court "shall 
deem any person qualified to serve on grand or petit juries in the district 
court unless he" is disqualified by criteria set forth therein. Congress 
clearly intended that Section 1865 control qualifications for consideration 
for jury service and to eliminate subjective tests. U. S. Cong, and Adm. 

News 1968 Vol. 2 page 1803. 

The Connecticut requirement of good moral character in addition to being 
an additional requirement is also objectionable because it leaves its deter¬ 
mination to local officials on a subjective basis. There are no standards to 
guide local officials. Section 9-12 C.G.S. 

The requirement of Section 9-20 concerning ability to read any section 
of the statutes or constitution in such a manner to show he is not reciting from 
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memory is also an additional requirement determined on a subjective basis 
by a local official. There are no standards to guide the local official. Sec. 

9-20 C. G. S. 

The oath required by Section 9-12 as set forth in Section 1-25 is invalid 
as vague and uncertain and as prohibiting more than may be constitutionally 
prohibited. Baggett v. Bullitt, 377 U. S. 360, 84 Sup. Ct. 1316, 12 L. Ed. 

2d 321(1966). Thus to be eligible for jury service one must take an invalid 
oath. 

There is clearly a right to have the opportunity to be considered for jury 
service upon meeting the federal qualifications. Rabinowitz v. U.S. supra 
at 54 Sections 1861, 1863 and 1865 Title 28 U. S. C. Abbot v. Mines, 411 
F. 2d 353 (1969). The record of the consideration by Congress of Section 
989 in 1968 is replete with reference to this right. Vol 114 Cong. Rec. 

3989 - 4008. 

The Supreme Cuurt has recently recognized this right in Carter v. Greene 
County 24 L. Ed. 2d 549, 90 Sup. Ct. (January 19, 1970). That case in¬ 
volved a declaratory judgment by Negro citizens of Alabama claiming they 
were qualified to serve as jurors but had never been summoned for jury 
service. The Court said at 24 L. Ed. 2d 557: 

Defendants in criminal proceedings do not have the only cognizable 
legal interest in nondiscriminatory jury selection. People ex¬ 
cluded from juries because of their race are as much aggrieved 
as those indicted and tried by juries chosen under a system of 
racial exclusion... 

Article VI of the Plan recites a finding that the voter registration lists 
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represent a fair cross-section of the populace in the district. However, 
the Article does not recite a finding that such voter registration lists 
insure that all citizens will have the opportunity to be considered for ser¬ 
vice on juries. It does not appear from the plan that the Court in adopting 
the plan considered the right of all citizens to have an opportunity to be 
considered for service upon meeting the qualifications of the Federal 

I 

Statutes. Section 1863 (b) (2) specifically provides that other sources of 
names shall be used where necessary. 

It is not the appellant’s position that voter registration lists may never 

$ 

be used or that in some jurisdictions voter registration iist 3 may not be 
an appropriate sole source of prospective jurors. It is the appellant's 
claim that such a procedure is not appropriate in the Judicial Districts 
for the Districts of Connecticut. In that the particular requirements for 
becoming a registered voter in the State of Connecticut are such that it 
denies equal opportunity for all citizens who meet the Federal qualifications 
for jury service to be considered for service . It is not urged that every 
individual meeting those requirements must be given an opportunity to serve 
but only that each must have an equal opportunity to be considered for service. 

There has been a substantial failure to comply with Title 28 U. S. C. The 
plan adopted by the District Court by limiting prospective jurors to registered 
voters in effect imposes higher qualifications than required under federal 
statutes. The plan defeats rather than festers the rights secured by Title 28. 








While the courts have rejected challenges to the jury selection method 
in several cases, those cases can be distinguished from the instant case. 

In Grimes v. United States, 391 F. 2d 709, cert, denied 393 U. S. 825, 
the defendant v/as convicted in the United States District Court for the 
Middle District of Georgia of possessing non-tax paid whiskey. The de¬ 
fendant attempted to raise tv/o issues concerning the jury. First, that 
the use of voter registration lists as the sole source of names for jury duty 
resulted in an illegally constituted jury because non-voters had been ex¬ 
cluded and secondly that improDer care had been exercised by the Jury 
Commissioner and Clerk in compiling the jury lists with regard to the 
qualifications for jurors. The Court held that the use of voter registration 
lists was proper v/here there v/as no showing that the use of the lists re¬ 
sulted in exclusion of a cognizable group or class of qualified citizens and 
that non-voters are not a cognizable group. The Court did not consider 
the issue of impropriety on the part of the Jury Commissioner and Clerk 
for want of proof in the record. There v/as no issue raised concerning the 

I 

right of a person to be considered for jury service. The case was decided 
on March 20, 1968. However, the indictment and trial were prior to the 
1968 Amendments to the Federal Statutes. 

United States v. Bennett, 409 Fed. 2d 888, v/as decided in February, 1969, 
but according to the opinion (Page 900) the indictment was returned in 1967. 

The jury selection procedure was that in effect prior to the amendment to the stat 
utes in 1968. No issue was raised concerning the right of an individual to be 
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considered for jury service upon meeting the Federal qualifications. 

United States v. Caci, 401 F. 2d 664, ccrt. denied 394 U.S. 917, arose 
before the 19C0 amendment. The Court discu^ed the action on the part of 
the Jury Commissioner in excluding certain persons on the basis of their 
answers to the questionnaire v/hen it v/as indicated that they v/ere of low 
mentality. The Court said at page 671: 

It is arguable that Section 1861 (3) specifically authorizes the 
Commissioner to reject such persons as "incapable, by reason of 
mental ... infirmities to render efficient jury service. " In any 
event, it is settled in this Circuit that a Jury Commissioner has 
discretion under 23 U. S. C. Section 1864 (1964) to reject pros¬ 
pective jurors as not "qualified" for reasons other than those 
listed in Section 1861. See United States v. Flynn, 216 F. 2d 
354, 386-388 (2d Cir. 1954), cert, denied 348 U.S. 909, 75 S. 

Ct. 295, 99 L. Ed. 713 (1955). 

It is submitted that the decision of the Court on this point was incorrect. 
The cases cited by the Court v/ere decided in 1954 and 1955. They preceded 
the 1957 Civil Rights Act. It is submitted that these cases were overruled 
by that legislation as extensively discussed in Rabinov/itz v. United States 
366 F. 2d 34. 

The Caci case was overruled on this point by the 1968 amendment. Sec- 






tion 1861 (3) referred to by the Court was superceded by the present Section 
1865. In addition, the present Section 1866 v/as enacted. 

The present Section 1865 in part provides that a Judge of the District 
Court shall determine solely on the basis of information provided on the 
juror qualification form and other competent evidence whether a person is 
qualified for, exempt, or to be excused from jury service. That section 
further provides that in making such determination the Judge shall deem 
any person qualified to serve on Grand and Petit Juries in the District 
Court unless he fails to meet the specific criteria set forth in the statute. 

The present Section 1866 (c) provides in part as follows: 

(c) Except as provided in Section 1865 of this Title or in any 
jury selection plan provision adopted pursuant to paragraph 
(5), (6) or (7) of Section 1863 (b) of this Title, no person or 
class of persons shall be disqualified, excluded, excused 
or exempt from service as jurors: Provided ... 

Section 1866 (c) goes on to provide for the excuse and exclusion of jurors 
based on Federal statutory criteria. This Section does not provide any basis 

for disqualification of a prospective juror. 

It is submitted that the enactment of the 1968 amendment overruled any 
cases in the Circuit which permitted rejection of prospective jurors for a 
reason other than those specified in the Federal statutes and further, the 
determination of disqualification can only be made by a federal judge on the 
basis of the information in the qualification form or other competent evidence 
presented in court. Title 28 U. S. C. Sections 1864-1866. 
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It is our contention at this time that the District Court for the District 
of Connecticut in its failure to comply with Title 28 U. S. C. has deprived 
the appellant of his constitutional right to due process of law under the 
Fifth Amendment and his right to an impartial jury under the Sixth Amend¬ 
ment. 

n. 

THE APPELLANT WAS DENIED A FAIR TRIAL IN THAT THE TRIAL 
JURY WAS SELECTED WITHOUT REASONABLY SUFFICIENT, IN 
DEPTH, OR PROPERLY INDIVIDUALIZED INTERROGATION AS TO 
THEIR PREJUDICES AND THEIR IMPARTIALITY. 

Preliminarily, it should be noted that defense motions addressed to 
the entire jury array focused on the result of the selection process in that 
there was no minority representation on the entire jury panel (59 r.). The 
absence of any black jurors on the panel, in the trial of a black defendant 
would indicate that greater individualized interrogation of each prospective 
juror would be desirable trial practice. 

The denial of motions addressed to the jury array deprived the defendant 
of a vital process needed to impanel a fair trial jury. 

Basye v. State of Nebraska, 45 Neb. 231, 63 N. W. 814, the opinion of 
the court related: 

"One object of the voir dire examination is to ascertain whether 
the mind of the venireman is entirely free from bias or prejudice and 
whether he would make a competent juror. But the purpose of such 
examination is not alone to ascertain whether sufficient grounds for 
challenge for cause exist, but as well to enable the accused to properly 
exercise his right to challenge peremptorily. " 










Under Title 18 U.S. C.A. Fed. Rules Crim. Proc. Rule 24 (b) the 
defendant is allowed varying amounts of peremptory challenges. It 
would appear that the effective exercise of these challenges, in the in¬ 
stant case, could only be realized by in depth, individualized interrogation 
of the prospective jurors. 

In Oden v. State of Nebraska 166 Neb. 729, 90 N. W. 2d 356, it was the 
court's opinion that the preclusion of counsel from conducting the voir dire 
examination was fatal to the defense and thus prejudical error. 

The Sixth Amendment to the constitution guarantees to each defendant 
charged with crime that he shall "enjoy the right to a speedy and public 
trial, by an impartial jury of the state and district v/herein the crime shall 
have been committed.." 

In conclusion, it is the appellant's claim that in the instant case, an 
individual voire dire, conducted by counsel in consultation with the ac¬ 
cused, was essential to the defendant's receiving a fair trial. 


CONCLUSION 

The appellant respectfully asks this court to reverse his conviction, 
or in the alternative to remand for a new trial. 

Respectfully submitted, 

JOHN A. ACAMPORA, ESQ. 




Cc/Vsel lor Defendant- appellant 
Frank Tubbs 
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Second Circuit 


At a Stated Term of the United Statco Court of Appeals, in and for the Second Circuit, held nt 
the United States Courthouse in the City of New York, on tho tUCntlotU day of 

one thousand nino hundred and flOVQn_7-ona# 

Present: 

eon. h zio.7 j. friendly, . 


eon. aojisir ?. ai^erson. 

Circuit: Judges, 


EON. RICHARD E. LEVET, 

DioCrlCu Jud^Q. 


tOc 


United States of America, 

Plaintiff-Appalloo, 


v. 




Frank Tubbn, William Avery n/k/n 
Cincinnati; and Pamela Dare, etc*. 
Defendants 
;• Frank Tubbs, 

Do fendan fc-Appn 13. an t. 


-J 


Appeal from the United States District Court for tho 
District of Connecticut. 

. This causo came on to ba heard on the tranocript of record from the United States District Court 

0t . District of Connecticut * and was argued by counsel. 

ON CONSIDERATION WHEREOF, it is now hereby ordered, adjudged, and decreed that 

Judgment „ of said District Court be and it hereby is 


affirmed. 


A. DANIEL ITUSAHO 
. •; Cleric 








FILED 

, 1.5 b: I ig in *71 

MOTION, PURSUANT TO SLCi JOH 2255 OF TITLE 28 U. 5. MTTnICT CCURI 
UNTIED STaT LS CuOii ME* I.AVEM. CONK. 

Ill THE UNITED SXt.Vi-3 DXSITliCT COURT 
FOR Till; DISTRICT OF ColLILCTICUT 
ATTACK IJx'G A SENTENCE 11JFOSLD iiY THAT COURT 


FRANK TUBES 

PETITIONER 14537 

vs >CR IM1NAI. »Or-12 t 71^ 


united iT ates of America 

respondent_ 



Cl) PLnCE OF DETENT ION TERRE tL'.UTE, INDIANA 

(2) NAME AND LOCATION OF COURT W..ICH, <»ND NAME OF JUDGE, WHO: IMPOSED SENTENCE 


UNITED STATES DISTRICT COURT FOR THE DISTRICT OF CONNECTICUT. BY THE 
HONORABLE R. C. Z/.HPAKO. 

(3) , THE INDICTMENT NUMBER OR NUMBERS ( IF KNOWN ) UPON WHICH AND THE OFFENSE 

vs* 

OR OFFENSES FOR WHICH SENTENCE WAS IMPOSED: 

« 

(A) VIOLATION OF TITLE 18, SEC. 2113 (A)SEC. 2 (A) 

(B) SEC 2(3) SEC 2113 (D) AND SEC. 2113 (C) OF THE U. S. CODE 

(C) SAID CHARGES ENUMERATED IN THE CERTIFIED COPT OF THE INDICTMENT. 

(4) THE DATE UPON WHICH SENTENCE U>\S IMPOSED AiD THE TERM OF SENTENCE: 

(A) SEPT. 17, 1970 

(B) A TERM OF (19) YEaHS WAS DEPOSED TO oE SERVED. 

(5) CHECH UHEATUER A FINDING OF GUILTY WAS MADE 

(A) AFTER A PLEA OF GUILTY_.(_ 

(B) AFTER A PLEA OF NOT GUILTY YCS 

(C) AFTER A PLLA OF NOLO CONTENDERE X 


(6) IF YOU WERE FOUND GUILTY AFTLR A PLEA OF NUT GUILTY, GHECWHETHER TttAT 

WAS MADE EY: 

(A) A JURY X 

<B) A JUDGE WITHOUT A JURY 


(7) DID YOU APPEAL FROM THE JUDGEMENT OF CONVICTION Oil TUF. IMPOSITION OF 

SENTENCE? YES _ 

(8) IF YOU ANSWERED "YES" TO (7), LIST: 

(A) THE NAME OF EACH COURT TO WHICH YOU APPEALED: 

THE IK S. COURT OF APPK/.LS: SECOND CIRCUIT: U. S. COURTHOUSE, NEW YORK. 
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(b)THE KLSULT IH EACH SUCH COUK f To WHICH YuU AlTEALi Ul 

in ’mi; u. s. count uK akke/.lsj i'o:i the sccuiu cutcurr the result 

Ui HIE ACT1U.I l/AS JUKiLMl.lU* Am&UKEU. 


(c) tnr; ura or each such result; 

AI’.UL 20, 1971 

(d) il’ KIKWH, C1T TIuAS uK AiiY UUTTUi OKIHIOHS Ult UiiUHUS Ki.TEULU PUkuUAUT 
TO SUCH RESULTS: 


l._ 

(9) STATE CU.'iCISI.LY, Till. OkUllliuH OS WHICH YuU IiaSE YOUU ALLEuATiUl THaT 
THE SLHTESCl. XUKCHLU OH YuU IS IilVALlll! 


(a) IWCKILCTIVL CullliSLL ClU’LJYIiKi UiiUTIUCAL KlvAtYiCE. 

(b) EI.ROilLu'JS IHUICTMEhT WaS USUI IlUillliC TU1AL. 


(c) 1H At-MISSAL L V iULUCL WAS OSLO bY THE CuVUUii-L.Ul;’S CuUHoLL. 


(<J) prejudicial trIaL cL.«aus Loci. 


(c) tiii; july was iui' tr* kelks. 


<10) 


(o) MY COURT AlVulUiLU ATlOKiiCY CAVL Tlili tluVUiHUi.nT'S CoUilJCL MY 
WiioLu L'D-'E.iSI. S lA il.Ui.HT WITHOUT MY CuilSEET, J.LKOiJ. THE TuiAL. 
l(C ALSO i»AVli Oil i '4 1.1 4 £ 4 Vi A G'jViiUlli IIjIH CuC.iSl.L A Co»«l*Li.XC 
LIS £ OK ALL MY Ui.K USE W Xli.ES; EH lEt-OitE TRIAL TO LE AUVlHuii.LY 

li;n.ui...cr.u io;; my cause, hi; kaileii to iiaiiouocL' the o..ly Material 
ivm;;;u; i-u.i i.v ijeki.uh; nao trial records. ami he kadlleu to 

yiLuTlO.I ALL OK MY lU.iT.HM. WITeL.iSLS. 

(b) I WAS CllAKCI.il l:. JJY li.lUCTiiEtiT WITH VIOLATION OK TITLE 1U, 

SIC. 2113 (a) ore 2 (a) i.ee 2 (b) ccc. 2113 (d) All) occ. 2113 (c) 

UK THL U. U. C- ill:, SA10 UlA.lE.S WEEK l:U\l) TO OIL JULY IK THaT 
0;|)jK AT Illi. STaL f ul uY TK.IAL. TUI. TUIaL I’imCl.l.bED WITH l.VIiLHUi 
JiLiiiC SUI'.miii;!) EULl-LY oil VIoLaTIO.I 01 T1TLL lb, U, V. COOL 
ol.C. 2113 (c) 

AT Till. I i.l> uK Till, Til LJ. ALU AKi'.it THE JbUil. Cll..EUi ll THE JIRY UK 
UiliCwVl Ki ll TITLE 1U, U. S. CoUL, MC 2113 (c) IS CuulllAIUCiuEY 
Oil lili. SAME 1. HlCT.il.1.1 WITH TIlLl. l.<, uu. 2113 (n> occ. 2(a) 
ecc, 2(b) .ii l) . I o 2113 (ll). A ili.iTi.iiiL AT il(.iT I’OlHT Ji.OUU) 

It..Vi- ill.Eli li. i,L*.i:i;il I.V THL CoURX, Il'i.H.VEU MIL JUIA.E iu.UU.U.U MIL 
JULY l-'ilu I li.' l.li Lil.»l IO.), T'OO.1 A I'AiK UK SCiS.'iUES, CUT OI K l ROM 
Till; CI41TUir.il Ji.mCii ...Hi' TITLE 1U see. 2113 (c), RLUI.-.UClU Till. 

JULY VluL.ii JI U IIY Ci-iJiTl 1'HTluH.TL EU.II1S 111 TUI. ITMIol.Uo WITH 

lio O.iJi CTTo.1 EilAT SO EVi.iv t'T.okl Tiii. ColiLT Ai'i’Oiuii.U lil.l-i l*sL CoUaSj-L. 

(c) IH mi. (iiiuvi. i a;/..;..aiti (c) is iJvI’l.l.ku 

(d) 1 WAS liii. o.ll.Y Li.iO.v Ml iH its. l.Oiii.tl.UUil /vS COVl.i E.li.lll' W1 li.I.oSLo 
llliTiTTI-li.il Till. aELIeEI) iA,.(\ 110i.lll.lt AS ii itL..Ei\ {.HI - 1 ’uiluU — ul.l ui/i 

* TliE JULY. 

(a) till. JULY WAS oAti’oSl.U ul-‘ .L.iliiUo; ul' t‘LotT.1. I0..I.1UH To Mi. TH l.Vi.KY 
WaY, l iil.llii. ALoO I'Ot'.LlCi) TO THEM Til LVi.llY WAY. 








(3) 



(11) llAVii L’OU I’KAVXOUjl.Y X il.I.D X'i.TllXO.lii TOU HALI...S CuLTUS, MllIOiU L'ilLIU 

sue. 225s or tuli. 2 a, u. a, coll, ok ai.y otiijl .uvlicayiom;, x'l.x'iTiais 
iu noxious wim ni..sii.cT To this cxavxczxu.i? no _ 

( 12 ) xr Vv-u m y-..s” to (li) , list with Ri.SiV;cr To iach i , x»txtio;i, 

no r lull u; Ati'LUwWXoa 

(a) nir. ai’LOuric xiatuij; yhx:ki: oi r : 

L, 
li. 
ill. 

(U) Till: UMl. ALU LuCATlOil ol* CuUUT Xu WHICH l^ACll WAS FILLUi 

i. 

IL. 

ill. 

(C) THU UISl’UoXTXOH TlUiliLoi'l 

1. 

H. 

ill. 

(U) TIB. CATS Ol' LACII SUCH UlSfOaiXlUMl 

1. 

11. 

Hi. 

(L) XX* lC<UWil, CITA1I0..S Oi ,w*Y WIUTaUI Ol'XH lOHJ oil OkULuS CHTUtUU 
i’Ul.SU.W.T TO LAU 1 sliCH UlSXVSXTXOiXl 

1. 

11. 
ill. 

(13) HAS ANY OLOUHU .XT KuUllll IN (9) XiU'.il I'lU.VXOUJLY llii-jUtl'lCU iO THIS 
U! AnY Oiill.t I I In il. L COUitl iX WAY U Ti.Yl'liOS 1‘Uil HAllliAS COUX’US, HOlXOii 
UiJUUl M.C. 2255 01' HILL 211, U. S. COUli, Oil AJ.Y oTuLH X’LXITXUH, HOiiOXJ 
OH Al'i’L IC.VIXO '7 HQ 

(14) 11* YOU A wA.I IU U "Y 1 j" TO (13) XUU.Tll^ 

(A) WHICH UKOUHUS HA VC n.l.VIOUJl.Y X'kCSLAlLU : 

I. V 
11. 

111. 

(XI) THC WHXIXUllLA lil WHICH LACII CKUA.U WAS UAISI.U: 

1 . 

(15) WI...L YoU i.Li’nXjl.t.’Xl ll i.Y .*1. ATiY. AT ACY 1 JJ-Ut OUl. Xflu Tilt CUUH.Hi OK 
(A) Yolk AUlC't llill< ill A.«i» iH.. A 7 V.'S 

(II) YoOtl lulAL, !»•' .uiY ? ViS _ 

(C) Yv Uil . li.al liUlii'W Vi 3 
(II) YuVU AIT1AL, II' I ..I , fi...l nil. JUU.|..lUiT Ol' ColIVlCXKXI OK YlUu UiTOtiHlOil 
01 * ol.wn...ci. 1 tin, j:a*. :»11 lu.*i or* 1.1 ai...h.i: 

(C) JY.I.l’A'A lloii, . 4 io.i v.. Co.**. A i.».i..v 1 i o. 1 Oi ».NY li. AXAlO.to, XloTXO.iS 

OH Al'I'LXCAlXo.l,. WXill t.Cui'I.CT To Till. COH/XCSIOiX, WHICH YoU l XLlU? 

yi a _ 


(16) II YoU Aii.-Wi Ili.U "Vi o" XO o..l. 0.1 ItOKL X’AI.TS Ol' (15) 1.U.T 
(A) j iii: i:.\;w. auli.i ox' xun.ii <»*yy. who i.LTivi.yi.HtCu Youi 

lilt. Jo 111 ItCAllk’liAA 

low cmii.ca st. 

Ml.W I1AVCAI, COilH. 






ii. S'.'It AS III (i .) 

ilia UAiH. Ao U» 0-7 


17. if You iJtt. su;iumg leave to fiiucllu iu Fumw xwuua have you uxu’u.iuj 

THU SW.JilH AFFXUAVIT uElTIiiO I'UUtfl TIIU HUVUXKU) XM-UiUiATIUH? Vl-S _ 


TilAtU* TUaiio i’t.1 ii'XU.tuU 


THE STATU OF XiiUXAHA) 

) « 0 . 

) 

lit THU COUNTY 01 r } 

VXGO ) 


FHAH1C TUiiLS, UUiiiJ 1'XKiiT SUuUil U-.LiUi OATH, X'KUSUITcU THAT HU HAS SUUSUUiilUJ 
TO nil. FUiC 1*011)0 1’CTITXOit AI1U l U10 STATE Hu»T lAi'UUUTXOH THEREIN io TuUU To TtiU 
ULoT OF HUS OUWU.UGS /u.D HKLlUl». 



TRANK iubLo **l.Ti 1 iuNi-K 










DISTRICT OF CONNECTICUT 


FRANK TUIiBS 


v. 


CIVIL NO. 


U.C. . . .... 

-‘S'- 


14587 


UNITZD STATES OF AMERICA : 

I 

l 

JUDGMENT 

Tliis cause cane on for consideration on a Motion 
to Vacate Judgment pursuant to 18 U.S.C. 5 2255, and the 

having entered its Memorandum of Decision under date 
of February 9, 1972, denying the said motion, 

It is accordingly ORDERED, ADJUDG3 AND DECREED 
that judgment be and is hereby entered in favor of the 
respondent, dismissing the motion to vacate judgment. 

Dated at Nev; Haven, Connecticut, this 9th day of 


February, 1972.’ 


Clerk, United States District Court 





Deputypin-Charge J* 


T---7’^— *" v/ 
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u?!It;:d states district ccu^t' " AV£, ' ! -ooi//j. 
DISTRICT OF CGUHZGTICUT 


FBANIC TUBBS 

> . 

V. 

U13ITF.D STATES OF AilZBICA 


CIVIL liO. 14587 


,1 •*.»*. 


. • r\ 


tnFn?A;;n:n 37 dect stot . . . , 

Tho petitioner, Frank Tubb3, t/as convicted of bonk 
robbery after a jury trial and ocntcncod by this Court to 
19 yeai -3 imprisonment on September 17, 1970. His conviction 
was affirmed per curiam by tho Court of Appeals for the 
Second Circuit on April 20, 1971. He no:/ moves, pursuant 
to 18 U.5.C. 5 2255, to have his conviction set aside and .* 
his sentence vacated on the ground that his attorney failed 
adequately to represent him at trial. ^ .? •; • 

Ko hearing is necessary. See United States v. Holiday . 
319 e ,26 775, 776 (2 Cir. 1953). The allegations in tho 
petition are purclv conclusionary and frivolous. The 
evidence at trial was overwhelming. At all times the > 
petitioner’s attorney acted conscientiously and competently 
to protect his client's interests. The petitioncr '3 conten¬ 
tions to tnc contrary are completely contradicted by the 
record. 

Accordingly, petitioner's motion is denied. 

Dated nt Hew Haven, Connecticut, this Gth day of 
February, 1972. 

Fob art C. y.-mprr.o 


United States District Judge 


(7-f 
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UNITED STATES DISTRICT COWT’ 
DISTRICT OF CONNECTICUT 


FRANK TUBES, 

Petitioner, 

vs- 

UNITED STATES OF AMERICA, 
Respondent. 


] 

] 

] 

] 

] CRIMINAL NO. 1?, 716 

] 

] 

] 

] 

] 


VERIFIED PETITION TO VACATE AMD SET ASIDE CON¬ 
VICTION, SENTENCE, AND JUDGMENT PURSUANT TO 
TITLE 28 52256 AHD/OR TO MODIFY AMD RE- 

_ DUCF SANE _ 

Cones now the petitioner, FRANK TURDS, bv counsel, 
and respectfully petitions this Honorable Court as hollows • 

1. That ho is presently confined at the United States 
Penitentiary at Terre Haute, Indiana, by virtue of a judg¬ 
ment of conviction against him rendered by the United States 
District Court for the District of Connecticut. 

2. That he was tried in the United States District 
Court for the District of Connecticut, by The Honorable R. C. 
Zampano, 

3. That the offenses and indictment numbers for 
which sentence was Imposed as follows: Court One charred 
the petitioner with violation of Title 18 United States 
Code, Section 22113 (A), 2(a) and 2(h), aliening the taking 
by force and violence and intimidation from the person and 
presence of another, money belonging to and in the care, 
custody, control, management and possession of a bank 
insured by the Federal Deposit Insurance Corporation, Count 
Two charged violations of Title Ifl United States Code,Sect¬ 
ion 2113(d), 2(a) and 2(b) alleging that ir. the corr.mls'on of 
acts alleged In count, one,said aforesaid acts, did put In 
Jeopardy the lives of tellers and customers of said bank 



by use of a dangerous weapon. 
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i|. That said sentence vac rendered on September 17, 
1970, and that your petitioner was sentenced to a term of 
nineteen (19) years imprisonment. 

5. That your petitioner was found guilty following a 
trial by Jury during v.’hich be entered a plea of not guilty. 

6. That said Judgment was annealed to the United 
States Court of Appeals for the- Second Circuit, and that as 
a result thereof, said Judgment and sentence was affirmed on 


)/ K 


April 20, 1971. 

7. That your petitioner believes that the sentence 
imposed upon him to be invalid for the following reasons: 

(a) That he was charged under an erroneous indictment, 
and that it was improper and contrary to law that the third 
count, charging violations of Title 18, United States Code 
Section 2113 (c) alleging the possession of a sum in excess 
of One Hundred ($100.00) Dollars which had been taken and 
carried away with, intent to steal and purloin from a bank, 
the deposits of which were insured by the Federal Deoosit 
Insurance Corporation, was withdrawn from the Jury followinr 
readings of the entire indictment, including Count Three, to 
them, and the presentation of damaging evidence in 


(b) That he was denied the Constitutional rights 


\ 


guaranteed under the Fourteenth and ^ifth Amendments hv being 
subjected to an identification procedure during trial that 
was so unorthodox and suggestive that it subjected petitioner 
to what amounted to a "show-up." 

(c) That his Constitutional Rights guaranteed him 
under the Fourth Amendment were violated when the motel room 
in v.’hich lie was staying war. improperly searched and seized, 
and th.at it vine, found therein were improperly admitted into 
evidence. 

8. That your petitioner lias previously filed a petition 
under Titlv 2(1, 5229T in tho United Dtntes District Court 
for the District of Connecticut which dealt primarily vM1.li 
tin: petitioner receiving * tit ffrrtlve nr m 1 stance of counsel, 


of counsel, 

r i?-M 
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and such petition was denied on February 9, 1972, solely 
on the ground that petitioner's claim of Ineffective assist¬ 
ance of counsel was frivolous. 

9. That the grounds enumerated above Parapraph 6, 

Section (a), was presented In the previous 2255 petition, but 
such Grounds were not ruled upon in denyinp the previous 
petition. 

10. That your petitioner was represented by counsel at 
the arraignment and plea, at trial, at sentencing, and upon 
appeal, said counsel being one Mr. John Acampora, 109 Church 
Street, .’lew Haven, Connecticut. 

11. That your petitioner respectfully requests this 
Honorable Court to take note of elaboration of grounds on 
which he believes that his sentence is improper which are 
contained in petitioner'3 accompanying Memorandum in Support 
of this Petition. 

12. That your petitioner, Tubbs, respectfully prays this 
Honorable Court to accept and incorporate all the grounds and 
reasons set forth and innunerated in his Affidavit of Bias and 
Prejudice and respectfully moves the Court to consider, accept 
and rule on the same as if they were set forth herein verbatim. 

WHEREFORE, Petitioner, Frank Tubbs, respectfully prays this 
Honorable Court; (1) that the Court enter and hear this petition 
and permit the introduction and testimony thereon, and (2) that 
upon said hearing said petitioner be released forthwith, and for 
all further and complete relief in the premises. 


Respectfully submitted, 



William c. e'rhecker 
'Attorney for Petitioner 


TfAFK FKLTTjTT Co-Counsel 

Attorney for Petitioner 

(8-B) 


WILLIAM C. KfiriiCKER 
129 E. Market Ct. - rf'901 
Indianapolis, Indiana 

63/I-6236 

MAHK (!. SKLAK' 

O '*0 01.ap- 1 ;tr t 

v ’ ’ v* r., O. jm. ctl cut 
• ✓ . * 





UNITED STATES DISTRICT COUNT 

DISTRICT OF CONNECTICUT 


FRANK TUBES, ) 

Petitioner, ) 

vs ) 

) 
) 

UNITED STATES OF AMERICA, ) 

Respondent. 


CAUSE NO._ 

'TlC' A2/ 


VERIFIC A TIOt! 


FRANK TUBBS being duly sworn upon HIS 

oath, deposes and says: 

That the matters, facts and statements contained in the 
attached £.qsffi*8inJ; (Petition) are true to the best 

of HT.e knowledge, information and belief. 

FURTHER AFFIANT SAYETH NOT. 


STATE OF INDIANA. . ] 

3 SS: 

COUNTY OF VIGO ] 




FRANK TUBBS 


Subscribed and sworn to before me, a Notary Public, this 


___ day of Srv-g 



Notary Public 


My Commission Expires: 


PAfiOL CFFICSil - AC7&WX . 

BY ACT OF JULY 7, 1955 TO 
/imSISTEa OATES (10 UCC 40t 



WIELIAIi C. EKNKCKER 
129 E. Market St. - //901; 
Indianapolis, Indiana JlGPOA 
63A-G23^> 

Attorney for Petitioner 








~UNITED STATES DISTRICT CoWt 
DISTRICT OP CONNECTICUT 


CAUSE HO. 12,716 


AFFIDAVIT or DIAS AND PREJUDICE 
OP JUDGE DEPOSE VSIOM THIS MATTER 

__ is pn?;pnra __ 

FRANK TUDdS, first beinj duly sworn upon hlo oath, 
depoao3 and says: 

1. That ho in tho Movant in tho abovo entitled enuno 
In tho United States District Court, District of Connecticut, 

in a cause entitled Prank Tubbs, Movant, versus Unltod Staton of 
America, Respondent. 

2. That ho is roprosented in this cause by Attomoy 
William C. Iirboclcor, a momber of the Par of Indiana, and also by 

an attorney who is a moznbor of tho bar of thio Court, nanoly, Mark 0. 
Sklarz. 

3. That a Criminal Cauoo, ontitlod Unltod States of 
ijiierica voraus Frank Tubbs, hao boon horotoforo tried in thin Ilonor- 
ablo Court whoroin your Movant nnd co; vlcted by a Jury of Titlo 1H 
United States Code, Soction £2113 (A), 2(a) and 2(b), allorinr: tho 
taking by forco and violence and intimidation from tho person nnd 
presence of another, money belonrlnc to and in tho care, custody, 
control, manacement and ponscoolon of a bank insurod by the Federal 
Dopoait Inouranco Corporation. Count Two charred violations of 
Titlo 13 Unltod States Code, Section 2113 (d), 2(a) and 2(b) alien¬ 
ing trtit in tho oomnisoion of nctn alleged in count one, said afore¬ 
said acts did put in Jeopardy tho liven of toilers and cuntomoro of 
said bank by ueo of danscrouu weapon. 

Your Movant v/ao aontonced to 19 yoarn in prlnon. A Court 
of Appoalo of tho Second Circuit confirmed conviction of your 
petitioner. 

**• That your petitioner, Tubbn, in now fillnr hlu Verified 

_ . f°i} 




* 






Motion to VocQto and Sot Anide Conviotion nnd Judgment of tho nforo- 
oald acntenco in a Sootion 2255 Potltlon, and ho in nllnrlnr, and tho 
record affirmatively chowo that there in personal binn nnd pre.ludico 
on tho part of tho Honorable Robert C. Zanpano, tho Trial Judgo, in 
oaid oauao, all ao hereinafter oct out. 

5. Under thono clrcumtnnoos thin Affidavit of Rian and 
Prejudloo of Judgo Robert C. Zanpano lo toracly filed, nnd no projurtico 
can or will ronult to tho Government bocauno of tho filing of tho oar.o 
in thio Sootion 2255 proceedin'*. 

6. The affiant, Tubba, atoter. that the actions, denoanor, 
attitude, mannerism, and tho statements of Judge Zanpano prior to, 
during, and immediately nftor tho trial oaunod him to boliove that tho 
said Judgo has a pernonal blan and prejudice against your Kovnnt, 

Tubba, and in favor of tho Respondent Government. That the Honorable 
JvAqo Robert C. Zanpano has already formed a firm opinion regarding 
tho guilt of Tubbo and ho therefore fools with all duo roapoct to thin 
Honorable Court, that ho would be unable to rocoive a fair and impartial 
trial, and this Affidavit of l'las nnd Prejudice 5o made and filed 
beforo tho Dotting for trial of tho inntant Potion to Vacate and fot 
A3ido Sentcnco and Judgment of Conviction pursuant to Section 2255. 

7. Your Affiant, Frank Tubbo, in good faith, otatoo that 

\ 

Robert C. Zampano, Judge of tho United Staton Dlr.trict Court, Dintrict 
of Connecticut, beforo whom thio caoo will bo assigned, haa personal bins 
end prejudice egainot tho Ilovant, Tubbo, and hao personal bios nnd 
prejudice in favor of tho respondent In thio cauoo. 

0. Tho Judge overruled and denied tho first 22?5 petition 
that wao filed on March 9, 1972, pro ce, without a hearing. 

9. After tho Counsel for the Oovernmont rented its case 
tho Judge began to repeatedly and throughout the remaining dofenno 
for tho defendant ntato: "the ovidence lo overwhelming against Mr. 

Tubbo in thio matter" (v;lth cmphacin) . . . and even continued to 
uaying it during sentencing proceedings. 

10. On September 17, 1970, Tuhbn wan prononted boforo Judge 
Zampano for sentencing, at which time hlo (Tubbo) motion for production 
and disclosure of tho prooontenco investigation wno donlod by nnld 
Judge. 

11. Tho aotunl uontenco ltoolf rofleotn the Judge’n pro- ^ 





/ 


JuOicy drainsl 'fubbo. '/r.mpnr.o In unjuutly nentonclnr bln to 20 yonrs 
In prison, oonoldorinr Jnll time, nnd nuonondod a five year sentence 
for tbo co-defendant r-nro a/lc/a/ Cuohenbnrry n/k/a/ Apnloberry nnd 
ocntencod Avery to six yonrs with possible parole within ono year. 

12 . lotions for Judpment of acquittal were p.ado and filed 
by 7 ubb 3 at the done of tho prosecutor*a caso and nrraln nt tbo ond of 
all tile evidence. They v.ere denied each time by tho Court (Judre 
Zai.’.pano). Tlie Judre then charred tho Jury on the three counts of 

two Indictment, The Jury retired for dollverntlons. The Judre retired 
to nils char.bcrn. In his ohor.bern or sometimes during the Juries' 
dell vo rat Ions, Jud:;e Iuirpr.no researched the ’Law' for the Government's 
Counsel, dlacovercd an error In the Government's counsel'a Indictment 
Ufalnot Tubbs, recovened court, called the Jury out of their deliberat¬ 
ions, told tho Government'll Counsel that be had made a rcversnble error, 
the Judre and the Government's counsel pot torether and ripply cut the 
third count of the indictment off of the certified orlrlna.l Indictment, 
recnarced the Jury and sent then back to deliberate. Count three of the 
indictment was withdrawn from tho Jury baaed on the ruling In n.r. v. 
£oche, 321 Ted. 2d 1. 

13. burin ,7 the course of hla (Tubbs) defense tbe court 
appointed oounsel nis-lcd tho court to believe that none of hlc (Tuhbn) 
defense witnesses wore Inst minute and attempted to cone to his (Tuhbn) 
aid. All of tho witnesses on hlc (Tuhbn) behalf had been listed nnd 

to the court appointed lawyer at least three to four nenthn In advance. 
iu'jjs raised his hand to clarify to tho Judre In on Inane attempt that 
the witnesses were not last minute. Judre Earpnno nnspned, "will you tc.’ 0 
your hand down, and understand that ( 1 ) thin Court frowns on last minute 
witnesses) (stronr emphasis from tho Judfpi). Then he added, "If you 
havo anythlnc to nay to thin coux’t ... oay It thi’ougih your court 
appointed counsel." 

l*i. Also clurinr tho course of tho defense, when Tubbs toob 
the ..tend In an atter.pt to prove hln innocence, the Judre nnsintod the 
Oevc-rnnenw 's counsel (In the Government 'a counsel's favor) with Ills 
queutlonlnn and to hlr» hurra In tlio eyt-n of tlie Jury and to Tubbs. 

iy. Also, after tho Govornnont's oounsel rented his cere, 
tho Judfv deliberately rushed the Court appointed attorney to present 


r.q-pd 








his defense. He even naked a couolo of tliron, how much longer in 


thlo colnc to tako . . . and otated "thio trial hno gono on too 
lone anyway ..." and reflected to Tubbn his lmpatlonoo no well an 
tho Jury. 

16. Permlooion wao roquootod by Tubbn to confront hin 
accusers directly, through hlo lavr/er, by questioning thorn himnolf. 

Judge Zaitpany also denied that motion. 

17. The Court rofunod to furnloh the Jury with a map of 
tho city, pointing out the varloun locations referred to during the 
trial, (tho bank, the Orchart St. addrono and tho motol and the 
Connecticut I'ontal Health Center) aftor tho Jury camo out of deliberation 
to requost It. That roquost was also denied In favor of tho Oovornmont'a 
counnol. 

18. Tho Court ci od and showed projudloo In donying Tubbo 
Motion To Produce, filod bofero tho trial of thin cause. 

19. Tho Court erred and showed prejudice against the defendant 
Tubba In permitting Counsel for the novemnont to ack leadinr question, 
of tho witness-Panels Daro a/lz/a Sarah Cuahonberry n/k/a Panola 
Apploberry and ohov/ed overwhelming projudlco In favor of tho Counnol 

for tho Govomnont. 

20. The Court erred and chewed prejudice against Tubbn 
when tho Judgo pernittod tho Councol for tho Covomnont to nsk tho 
bank onploycoo loading quootionn in an attenpt to identify Tubbn an 

a bank robber, tho Judgo permitted Counsel for tho Government to hnvo 
tho employees of the bank point Tubbc out not ao a bank robber but an 
a black nan In accordanco with the pronccutor’a quootionn: n Vhat rnce 
was the robbers?" They rcoponded: "black,’* Then the Judge porir.ittod 
then to point at Tubbn after tho prooecutor would ask: "Is thero 
onyono In thio court room that looko like one of the robhorn thon ..." 
Tubbo wao tho only black nan in the oourt room during the whole'lino 
of questioning of all tho bank c .ploycoo. Tho opoctator’o doom wore 
looked. 

21. Tho Court chowod projudlco and orrod in permitting 
tho Counocl for tho Government to qucotlon Tubbo over objection 
concerning prior conviction and contonco of crlno unrelated to tho 
notion bolng trlud. In fact, tho Judgo pursued tho lino of quoi.tlon- 
lna hliiaolf in fnvor of tho proueoutor and to tho harm of Tubbn./’- 


■<qs i 


L 




15. Were you rr 
any limn dui 


presented l>y an attorney or at torneys at 
ring the course of the proceedings ngninr.1 
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22. Tho Jud^o nlso erred and nhowort favoritism to the 
prosecution by not oni'orcln C Tubbs* Motion for o mil of Particulars. 
Ho Permitted the prosecutor to hand the Court appointed counsel tho 
statements of each Government»o witness ns they were called to the 
otond. This aot by tho Court permitted several prejudicial surprises 
to occurinr a-alnst Tubbs durlnc the course of the trial. 

23. The Judea orred and choired projudlco nralnst Tubbs 
by denying his Kotlcn to Suppress all that "ovoruhoIninn evidence” 
tho Judco kept referring; to which was misleading lncrlninatlnr, 
illo C ally seized and lied about hy tho h’ow Haven Police Department. 
This evidence was obtained without a search warrant or any arrest 
warrant from the motel that Tubbs lived In. Panola Pare had had 
access to the pronlnco with a key all that day, not to mention 
Johnson and Avery. 

(1) Tiie Court orred In permitting **lollle Pop'* and Avery’s 
roommate to tootify concerning tho defendants’ previous and unrolat~d 
possession of an alleged pistol. 

(2) Tho Judge errod and mado manifest against Tubbs 

prejudice by porr-Utlnr tho Jury to dollfcerato with tho attache caoo 
involved In tho Jury room. 


C 0 K C L U S T O 11 

Petitioner, Frank Tubbs, states that It lo his belief 
and foar that tho personal bias and projudlco of Judge Znmpnno against 
him will deprive him of a fair and constitutional hearing in an un¬ 
biased tribunal in tho hearing of this petition. 

Thi3 affidavit is mado in support of a motion that Judge 
Zampano proceed no further and that this hearing nnd/or cause be 

asslcned to another Judge for hearing, In accordance with tho provision 
of 51M. Title 20, U.S.C. 









T 
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FURTHER AFFIANT SAYI7H EOT. 


STATE OF INDIANA ] 

3 CD: 

COUNTY OF VICO ] 



""T-’HaEa Vuj;ii;J 


■-nOY'^ 7 

(XfflantT 


Subscribed and rv.-orn to before mo, a Notary Public, and/or 
an Institutional Officer authorized to subscribe and adnlnistor oaths, 
thin - — da F of ___ 

l^C, o^ ylz^ i : TF-j.jVjLvQ a: 



Cr.K TIFICA Tn OF__GOOp_ FAITH 

I, Million C. F.rbccker, attorney of record for the petit¬ 
ioner, Tranl: Tubbs, do hereby certify under tho rules and provisions 
of Section lilt. Title 2C U.S.C.A. that the attached Affidavit of 
Personal Bias and Prejudlcn nado by the petitioner, Frank Tubbs, v:ao 
node in pood fuith, and this certificate is made in Rood faith, and 
oaid documents are not frivolous or vexatious, and arc not r.adc for 
the purpose of hlndranco or delay. 


WIJElffll C. TH’ljECKnTT, Attorney 
12? 2. Market ft. - ^901 
Indianapolis, Indiana 

STATE OF INDIANA ] 

3 sa • 

COUNTY OF MARION 3 

Subscribed and nworn to before me, a Notary Publlo, thin 

_day of__, 1972. 

My Commission Expiron: 


IToVary ’ VuVi :l c 


\.'i i.l.x a; • c. i'.urr.cNj.n 
129 E. Market St. - /'901 
Indianapolis, Indiana • Trot 
CVi~C?y> 

Attox’noy for Movant 








UNITED STATES DISTRICT COURT 
DISTRICT OF CONNECTICUT 


FRANK SUDDS, 


Potitionor, 


UNITED STATES OF AMERICA, 
Respondent. 


CRIMINAL NO, 12, 716 


MOTION FOR CHANGE OF JUDGE PURSUANT TO 

provisions of title 20 c> i'i'i_ 


Frank Tubbs, by counsel, respectfully movos the Court 
for Chango of Judgo In this matter, and that tho llonorablo Robort C. 
Zampano, presiding Judgo at tho trial of tho original cause, 
procood no furthor in thio causo, and that this hearing and/or 
causa bo reassigned to another Judgo for hoaring and/or trial, in 
accordance* with tho provisions of $144, Title 20, United Staton Code, 
The Affidavit of Dias and Prejudice of Judgo beforo whom 
thio matter v/ould norna-ly bo assigned (Tho Konorablo Robort C. 
Zampano) io attachod hereto and mado a part hereof. 

Rocpoctfully oubmlttod. 


(/ilLTaFTS. ::1;dT!cV.j:p. 

Attornoy for Movant-Pctitionor 
129 E. Market St. - /'ooi 
Indianapolia, Indiana 46204 
634-6236 




Co-Counsel 

Attornoy for Movant-Potltioncr 

-900- Cha^rrl—street 

_J !e , .i_iia.vc.n T —C oj ;r,a ct 1 cut 

- 7 ^ 7-2294 - 


00 .) 









FILED 


UNITED STATEN DISTRICT COURT 
DISTRICT C? CONNECTICUT 


|VM! I ‘1 07 I'l'i *n 
u iumvip.ict counT 

NIV/ HAVEN. COMM. 


FRANK TUBBS J 

v. i CRIMINAL NO. 12,716 

UNITED STATES 07 Ai ERICA J 


r-Frcuii-rnri o? pectsign 

Petitioner, Frank Tubbs, currently cowing n oentcnco 
of 19 years for bnn!; robbery, has requeated that thio Court 
oosign hla oceoncl_ f - 2255 mo tion to vacate hlo conviction to 

i — ■ ■■» . i n ama ■ '■ % 

another Judge, pursuant to tho provioion3 of 20 U.S.C. 5 144# 

After Tubbs' Jury trial and conviction in Juno, 1970, 

ho wall given lcavo to appeal in forma pauperis nnd tho Court 

of Appeala for the Second Circuit nffirmed this Court*s 

Judgment frora tho bench in April, 1971# Tho following 

August, petitioner filed hio first 5 2255 motion socking a 

new trial on tho gro\md that hia attorney failed to repro- 

ccnt him adequately at trial. The Court denied hio motion 

without a hearing, otnting Inter nlin ; 

The allegations in the petition arc 
purely conclusory and frivolous. Tho 
evidence at trial wan overwhelming. 

At all times the petitioner'n attorney 
acted conscientiously and competently 
to protect his client'a intcrestn. 

Tho petitioner's contentions to the 
contrary are completely contradictc^^^ 
by tho record.— 



emornndrvi 


Per I sion . 


Civil No. 


145C7, Fobruary 0, 1972. 


A 


(it) 










Petitioner':) affidavit concerning hln clnl£Q3 of 
prejudice, filed pursuant to tho requirements of S 144, 
ruoroly relates to ndvorco Judicial rulings by thla Court 
during tho cour.ee of tho trial, sentencing and poot-convic- 
tion applications. Theso nllcgationa do not constitute bina 
or prejudice! on tho part of the Court sufficient to cou: j 
recusal. Geo United Staten v. rmcl'.o , 449 F.2d 1259 (0 Cir. 

1971) ; United States v. Cnrriron . 340 F.Gupp. 952 (E.D.Ln. 

1972) . Section 144 requirco "a personal bias or projudico 

cither against him (tho petitioner) or in favor of ony 

odvorce party." An waa noted in Ren v. Ford Motor Company , 

337 F.Gupp. 950 (W.D.Pa. 1972), at 951: 

Under tho lav;, it in clear that the 
more filing of such an affidavit doco 
not disqualify a Judges automatically. 
llo must first dctomJ.no if tho affi¬ 
davit is legally nufficicnt under tho 
act, considering the facts (but not 
conclusions) alleged as truo .... 

If this were not co, then every suitor 
dicgruntlod by judges* ruling.s could 
file an affidavit and forco the judge 
to ntep aside and continue to do thin 
until a Judgo cat:' factory to hin hno 
been assigned. 

Gee nloo l.’nlfs-n v. Film' f■«•>. , 395 F.2d 121, 124 (2 Cir. 

1960). 

Tho instant 5 2255 motion is largoly a rehash of 
Tubbo' first application coupled with claims raised on his 
appeal which were decided adversely to hitn. Thus tho petition 
ic without merit and mue' be dismissed. Geo Romano v. Uni foci 
States, 460 F.2d 1193, 1199 (2 Cir. 1972). 
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United StaLca District Judjje 


/ ~7 \ ' 

( « A j 


AccorJincly* it * n 

ORDERED, that the motion of petitioner, Frnnlt Tubbo, 
for the rccuonl of thio Court bo, end tho onraa hereby io, 

denied; and it io further 

ORDERED» that tho rotion to vacate and ret anida 
conviction end ccntcnce be, end the none hereby io, denied. 
Dated at Hew Haven, Connecticut, thio 2nd day of 


March, 1973. 


_ Robert C. 7.rr»pnno _ 

United Stateo Diotrict Judjjc 


(U-B) . 
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. til': uc::o:LM;j.r: r..c. z:r 
UMT..D di v;, . vcv 
rca Ti:r. <■" cc 

:;z\: hav:.::, co:::::.cticut 


, i.z'tojix 

CCL'.iT J'LV'JL 

:::::cTJCirr 

- 0-6205 


United Cl: tea cf 


ricn vr. iYsnl: Tubbs - Cnee Humber 12-716 


1 'cur Honor: 


This letter is respectfully co::r>oscd in response to this 
order of Hovember 5 , 1273 , - denying petitioner's notion to reduce 
pursuant to hule 32 of the Federal hales of Criminal Froccduro for 
follo’.dn^ reason, ao cot forth in the above said order: 


Court's 

sentence 

tho 


"The Court boinr without jurisdiction to consider a ilule 35 
notion not filed within 120 days of tho date of sentencing." 


It hs3 cone to the attention of the petitioner through reading 
the lavs governing sentences that th.is Court is absolutely right in denying 
ry riotion for a sentence reduction xrhich wuo not timely filed. It is also 
a creat relief to petition.r that this honcrable Court has indicated the 
interest and consider ..teen to respond ai'ter duo consideration of this 
untimely motion with n prcr.pt and understanding rcplyj and 1 thank you. 


*. I do not wish to pretend adequate understanding of fomal law 
and masquerade as an attorney (jail houso lawyer), before you: honorable 
Court, and insult the integrity of the judicial oyster:. 1 beseech thin 
Court's patience and understanding in tide endeavor to ask for a "legitimate" 
reconsideration irithin this Court's jurisdiction of tliis petitioner's 

"iicTicii rot a rdbucricii ci czi.-rLhcc." 


A a tho sentencing recor d in thi3 instant cause will reflect to the 
Court's attention, petitioner was );aridcd separately ii.posed sentences for 
violations of subsections (a) and (d), of 2113 Title lb, United btat <>3 Code. 
The petitioner also believes that these sentences tire illegally imposed, 
and oro invalid for the following reasons: 


1. Tho Cuprcno Court hold that the 1937 Amendments to the Federal 
Bank llobbcry Act created lesser offer.ccn and that th.c aj ravated offenses arc 
nerved into tho aggravated offense to create only one cri.:. Cisco t);o intent 
of Congress in rat to punish core severely than tlie language of itn' laws, tho 
penalities should not be pyramided. 


2. However, subsections (a), (b), and (d), retain their own 
identities. They aro separate and distinct offenses however closely r-. luted. 
Nonetheless, when a violation of sub. -cticn (d), is eonsui.ated und thcro ore 
also ccnvictions of subsections (a) .---id (b), tl.cn, for the purpose of ronlci.ciir 
tho lesser offiuses, (a) end tb) merge into th.c aggravated offense, subsec Llc-n 
(d). 






See Princo vs. United States, 352 U.S. 322, 77 5. Ct. Ii03, 1-E. ED. 2d 370 
(1957) 


Tho law appeiars to bo clear that separate concurrent sentences 
rust not bo irpored for violations of subsections (a), (b/, r *iid (d), 
of Title 1C, Unite 1 Elates Code. 


Also see: Heflin v. United Elates, 356 U.S. 315, 79 E. Ct. 351, 

3 L. Ed. 2d. ) ; 07 (15>?)} E'tloc!: v. Unit' d Elates, Civil Eo. 1930, F. Cupp. 

309, 39'C, (l ob. 2u, 13/0)j united elates v. Chester, 30/ r. 2d. 53 (3 Oir»), 

Cert, denied, 353 U.S. 1020, 29 S. Ct. I6!t2, 23 L. Ed. 2d 35 (1569)} 

Green v. United Elates, 365 U.S. 301, 61 E. Ct. 653, 5 E. Ed. 2d 670 (1961); 
United States v. ‘..oily, 267 F. Surp. 560 (E.D. Pa. 1963); Ehalen v. United States 
367 F. 2d 368 (5 Eir. 1966); United States v. Gardner, 337 F. 2d. 3C5 
(7 Cir. 1965), Cert, denied 362 U.S. 1015, 36 E. Ct. 626, 15 L. Ed. 2d 52? (1566) 
United State 3 v. Fointderter, 293 F. 2d 329 (6 Cir. 1961), Cert, denied 363 
U.S. 961, £2 S. Ct. J 1 O 6 , 7 E. Ed. 2d 392 (1952); Sitts v. United States, 233 F. 

2d 6e3 (8 Cir. 1957); Killer v. United States, 137 ?. 2d 372, 373 (2 Cir. 191:5); 
United States v. Kayer, 235 U.S. 55» 67 - 69 , 35 3. Ct. 16, 59 E. Ed. 129 (1913); 


See also: 287 F. Supp. at 503-563; and: United States ox rel. 

Speal;a v. Briorley, 1|17 F. 2d *5*97, 602 (3 Cir. 1969); United States v. Sacco, 

367 F. 2d 360, 370 (2 Cir, 1966); Perth Carolina v. Pcarc 0 , 395 U.S. 711, 

717, 69 S. Ct. 2072, 23 L. Ed. 2d 2656 (1969); United Stato3 v. Dene, 262 
U.S. 303 , 307-309 51 s. Ct. 113, 75 L. Ed. 353 (1931); Seo also note: 75 
Yale L. J. 262, 313-17 (1?65); United States v. Adana, 362 F. 2d 210 

(6 Cir. 1566); Duppins v. United States, 230 T. 2d 379, 362 (6 Cir. 1957); 

Ekberg v. United States, 167 F. 2d 360, 353 (1 Cir. 1936);,yc Iionry v. United 
States, 300 F. 2d. 700, 703, 10 Cir. 1962); United Staton v. Bradford, 153 F. 

2d 197 (C.A. 2d Cir.); United States v. In Gann, 235 F. 2d 670 (C.A. 2d Cir.); 
United States v. e:: rel. Boyish v. Tee3, 211 F. 2d 69, 71} Fooslioo v. United 
States, 203 F. 2d 237} Crou v. United States, 186 F. 2d 703; Ou^ht v. United 

States, 215 T. 2d 57C; Iloffnan v/ United States, 233 F. 2d 378; Killer v. United 

States, 256 F. 2d 501. 

The law is non clear that separato concurrent sentences raist not 
be inposod fer violations of subsections (a), (b), (c) and (d) of 2113. 

United States v. i'achibroda, 336 F. 2d 537 (C.A. 6, 1/63). Section 2113 (r) 

(b) and (d) chaises only one punishablo offense. United States v. Wr.csinsEi, 

268 F. 2d 662 (C.A. 7, 1957). 

For the above stated reasons petitioner prays this honorable 
Court to correct sentence ro—U.G.C. Title 28, 2255 snd upon said correction 
of sentence; petitioner pray 3 this honorable Court to r r consider petitioner's 
notion to reduce sentence and upon said reconsideration Giu'E.T petitioner's 
notion for reduction of sentence, pursuant to iiulo 35 of tho Federal hules 
of Crininal Troceduro. 


Sincerely yours, 

M \v\> ->r-,. 

Frank Tubbs f 












Return Address! Frank Tubbs 

Post Cffico Box # 33 " 
Terro Haute, Indiana 
U7C03 




BiUTHD STATES DISTRICT COURT 
DISTRICT Or CONNECTICUT 


! " i • I • I 


K 3 l, i 

».S..n; r, i 

Keiv ii/.vf;;. go;.. 


LTOTE3 STATES OF AIT-RICA 

V. 

r tl l ^ 

!•-•>•% -. . . ■ O 


CAiaiUAL 110. 12,710 


Q? PFCtSIQ M 

Following the petitioner's conviction on two counts 
of bank robbery in violation of 1G U.C.C. 55 2113(a) end 
2113(d), this Court, on September 17, 1570, sentenced him 
to 19 years irnrisonnent on Count One and suspended the 
imposition of sentence on Count Tt;o. The conviction was 
aff lined from the bench on appeal, i7ithout challenge to the 
sentencing, in April, 1971. 

Relying on the principles established in Prirec v. 
United Ctitrs . 352 U.S. 322 (1957), the petitioner now 
roves to vacate his sentences end for a reduction of sen¬ 
tence, pursuant to Rule 35, F. R. Crim. P. 

Under all tho circumstances, it is hereby 
ORDERED that the motion to vacate the sentence 
imposed on Count Ti:o to granted, see roman v. United 
rtatrs, 456 F.2d 1250, 12G0 (2 Cir. 1972); and it is further 
ORDERED that the motion to vacate the sentence 
imported on Count One is denied, see C arman v. United M v : ( . 
supra; end it is further 
























Q??^ajSc!Bnur^o!^Tn^prcmo??Ucnc^Tu?voriT^atKi^wft^don^^b^(UiUr 

Judge. 


11. Tito tiotunl oontcnco ltsolf roflectn the Judge's pre- 

( o a > 

* 



UNITED STATES DISTRICT COUP.T 
DISTRICT OF CONNECTICUT 


PETITION FOR A WRIT OF 1IAEEAS CORPUS 
(Ity a person in Federal custody) 


FRANK TUbiS 

Full name ol Petitioner 


vs 


URITED STATES 0? AIT.RICA, KT AL 
Name ol Respondent 


Civil 



To be 



supplied by the 
Clerk 


1. 

2 . 

3. 

4. 


Place of detention. UNITEa STATES PENITENTIARY AT Ts-RHa liivUIT., IKDL...A 

Mnmp and location of the court which imposed scntancc. 

UNITED STATES DISTRICT COURT FOR TIE DISTRICT Or CONNECTICUT AT NEW RAVEN, CCC.I.. 

Case number or numbers in court where sentenced. 

CASE HUMLt'R: 12,716. 

The offense or offenses for which sentence was imposed. 

VIOLATION OF 18 U.S.C. 2113 (a) (d) 


5. 


6 . 


Date and terms of 
SEPTEMBER loth, 1970; 


sentence or sentences. 

SENTENCE IMPOSED: NINETEEN(19)YEAR REGULAR ADULT. 


Was a finding cf guilty made : (Check one) 

(a) After a plea of guilty? 

(b) After a plea of nolo contendere? 

(c) After a trial by a judge? 

'X (d) After a trial by a judge and jury? 


7. Did you appeal from the judgment of conviction or 
sentence imposed?YES If you answered yes, Then: 

(a) To what court or courts did you appeal? 

SEGUED CIRCUIT COURT Cr AFFEALS; U.Y., N.Y. 

(b) State the decisions of the court or courts 
to which you appealed. APPEAL DEMED 

(c) If you know, give the date of each decision 
and a copy or citation of each. APRIL Lth, 1971. 


8. If you did not appeal from your conviction and sentence 
or sentences why did you not do so? 


D.C.:C-l~b 









Iiih hum In tho cyi*n of tho Jury nnd to Tuhhn. 
Aluo, ftftor tho flovornnont' n oounnol routed his noro , 
t.)io Judge deliberntoly rushed the Court appointed attorney to pivnnnfc 


r.9-p-A 


9. !!nw titrate simply and briclly why y< u bellev* tint you 
aro unlav/fully in custody, he sum and give nil Me 

l lets winch support, your reason.';. 

a:::> f; : ■» it\v* to Tin-. HMii a::-:. i tu.. cw..e.iju. J f . . «..* 

Tfii; iiniteh states o;- America. -< 3 v- • >»*tw \ ’-pv. \ 

' - r?rr :‘ . irnir:- • v L - 

10. Have you filed previous petitions for habeas corpus, 

motions under section 2255 of Title 28, United Stten 
Code, or any other applications, petitions or motions 
with respect to this conviction? TZ.'j _ 

11. If you answer'd yesto (10), list with respect to each 
petition, motion or application: 

(a) The specific nature thereof slB-U.S.C.A. 2?35 WHICH AL'-LjLI. 

Fiv&iuoi.tiKSd. Ti:-; cc.y.i uiub. ic ACia.a;i£DGE only c:;s ghc m;, 

JE*. IliLKrTlVr. Aa-.loi.vNwE Cf COU-vS:..-. b 

(b) The name and location of the court in which 

each was filed: UNITED STATES DISTRICT COURT ¥08 Til. DIT'.lJOr 

ck Connecticut at new h;vu;, ccj.necticit. 

(c) The disposition thereof: PETlTlut. WAS DiillED 

(d) The date of each such disposition:PEI rt'JAP.Y eth, lf-72. 

(e) If known, citations of any written opinions ■ 
or orders entered pursuant to each such 
disposition: lli5^7 AND 12,716...( COPIES ENCLOSED V.ITh FE. a. 

12. If you did not file a motion under section 2255 of Title 28 
United States Code, or if you filed such a motion 

and it was denied, state why your remedy by way of 
such motion is inadequate or ineffective to test the 
legality of your detention: 


Has any ground set forth in (9) been previously presented 
to this court or any other federal court by way of 
petition for habeas corpus, motion under section 2255 
of Title 23, United States Code, or any other petition, 
motion or application? Y.-o _* 

If you answered yes to (13 ), identify: (A) THE bASIS C.- falS 
J CCLKPtS PETITION 

(a) Which grounds have been previously presented: (A) 

(b) The proceedings in which each ground was raised: G'-V-f- 

GR0n.:>(A' kaised in tie ?nd 22 ZS petition, it v.v.s b-rt:.: 1.- 
scon; and design gf petitions, it is under the atteghity c 

REL1X1* l<NDEit HA1T.AS CCEF’S(2?ljl )(2?L3) AS IT IS A Eli TU G A C".3. 
TUTlCi:,’.I. VIOLATION Or FETITICNER'S MOWS AS GUARANTEED UTTER T 

protection of Tin ccnstituticn cf tie united states :f ak_rica. 


D.C.:C-I-b 


f ) A _ A\ 










concerning prior conviction and contonco of crlno unrelated to tho 
uotlon bolng trlod. In fact, tho Judgo puruued tho lino of quoi.lion¬ 
ise hliiuolf In fnvor of tho proijeoutor nnd to tho harm of Tubbn./’—\ 

(%C 1 


15. 


■•re you represented by an attorney or attorneys at 
iy t vino during the course ot the proceedings ni’.'iiii.-t 


W« 
any 
you? X! 


(a) 


Maine, nnd give the address of such attorney or 

attorneys, If any, and state at what state 

of the proceedings tie or they represented 

you. JOHN AC/JUVRA, ESP.- KEriCESht.Tr.D ItTITKWr.R AT TRIAS. 

- ..... , iAVLMj cc 

cs ms 


ot: onthCT apjeal... adkilcsi 10 ? ciiincn st., new 


U6?0!i . 


16. 


WILLIAM C. EUIECiHU, ESP.-RLIIthSESTED PETITIONER 

irm ti.a rwr*:it Indianapolis, ikdjaka 

CLAY, L..Q. -iu.ri(L5U:7ED F-UTICNLK «; HIS SECOND 2?$5 
AS LOCAL COONSKLCH.. .ADRESS: KEV. HAVER, CONNECTICUT. 
Have you read the instructions furnished with this 
petition .and checked ail of the answers and statements 
made in this petition? YES 


1 


u.i* t « 

• r • 

* V..* .. 

• » 

li J.V . 



\m\V<7 


Signature 


^Pprt'it loner 


State of Connecticut 
County of c 


) ss 

) 


being first duly sworn, 


Name oi SetTtloner 
states that he aias signed the foregoing petition and that 
the information therein is true and correct to the best of 
his knowledge and belief. 




£. 




Signature ot Petitioner 


Subscribed and sworn to before me this 
of / _, 19 7?' . 


l ]±day 



Notary Public 


(Approved by the court February 1, 1965.) 


D.C.:C-1-b 









li:iv..d stav..s di.T ruer cotkT 
uiwilier/ c:-' cc::).:.:;viciT 
1.1. 1 .-/ i ;a vi;:c , c o:.:nvi c t.T 


•a j, iito sn 
?witic:;hh 


/-D STATUS C? AMaP.iCA, FT AL 
k:.s?vA;dt!.7 


) cIv'.V A o.‘. hi -1H 


cass uu;j.sa: 12,716 


d; stppctt cf pn?i?ic:.::n »s patitic:: 
C FCh a cr : a: : •: : ccapasJ 


T.’li AMllDMlkT/ CT T1Z Ih'DICTlL'.’T V."S IUP'^C’”'’ -vj 

* .*'7 *7'.’T -1 '*■7 — /“ * * r *7 n ' TT *•• • T' - '. r \“““ 


‘•oi* comes the Petitioner, Frink Tubbs, Pro St, and rest; 
tc this honorable Court the following: 


ctfully represent 


Tubbs, Petitioner, Pro Sc, was chirked by ir.dictr.snt in the Tnitii 
States District Court for the District cf Connecticut by a Crend Jury in th: fel¬ 
low ir.~ runner: Count Cr.e char-ed Petitioner with violation of Title 12 Unitid 
States Cede, Section 2113(a) ar.d Title lfi. United States Cede, Section 2(a, _r.s 
2 (b),allosir.c the taking by force and violence and intimidation from the screen 
ar.d presence of another, money telonjir." to and in the care, custc^,-, central, 
mnnajement and possession of a tank insured by the federal Deposit Corporation. 
Count Two charged violations of Title IS, United States Code, Section, 2113,d; 
a..i 1 ‘ j enited states Code, Section, 2(a) and 2 (b), allc^inj that ir. the 

cc-sst^,r. c. the cr_:..o or acts alienee in Count Cr.c, said aforesaid acts did s_a 

in Jeopardy the lives of tellers ar.d customers of said bard: by use cf a - 1 — 
weapon. Count Three charges violation cf Title IS, United States Cede, Section, 
2113(c), allegin' the possession of a sum in excess of £>100.00 which had bee:, 
taken ar.d carried away with intc-r.t to steal ar.d purloin from a bajJc, the eepu- 
“*■*'** o. : hich fere insured by the Federal Deposit Insurance Ccrsoreticr.. 

rollowir .3 the reading of the complete indictment, followed thercuscr a - 
L vr - c - ’upon all Three Chargee in which the prosecution was forced to intr: l..c^ 
t/_e-...cj in an attempt to prove all Three Charges, nr. 1 ir. which it of ■ *-- 
would r.et have produced in an attempt to disprove all Three Cl.:. r .! y.i;. • 
ed by a trial by jury ir. which the entire indicti _nt urn r-r. ..1 :..e.i ..no. e:: . 
the 5r.d 4 .ctr.»,:.t war. thereupon arended by thi- Jienorable !:.c. d.-.r rr.e, 
who deemed that Count Three of the indictment should be deleted f.a-. far 


U:t:.;pano, U;*oi. hi:: r«n notion. 


ri 4 -o j 


rent, and thereupon the Uonornblo k.C 










\;t i-l.x a; » c. r.iirr.Cni.n 
lpy j;. F'ari.ct St. - /'ODl 
Iiu'.i v.nnnolls , Tmllana 
CV\~G?y> 

Attorney for 1'ovnnt 


(9-E) 


jury L*rcs> their deliberations, tvehargou them informin-, them o£ the amendment, 
tcr.k the indietmcnt-( 12,710)- and a pair of scissors and physically removed Q>utt 
Three from the indictment, returned the indictment to ttie jury and sent them back 
into del iteration. 

The utter confusion which must have been a direct result of such an 
amendment can be noted by a read in;; of the fifty (54) four pages of the trial 
transcript (TR 644-69$)- which were consumed by the charging and recharging (in 
accordance v;ith. erroneously amended indictment)- of the jury. 

In federal prosecutions, it is generally held that the constitutional 
guaranty that no ^brsor. shall be held to answer for a capital or infamous crime 
except upon a presentment of indictment by a grand jury requires adherence to the 
ccmv.cn law rule that the Court has no power to amend the body of an indictment. 
Russ. 11 -vs- l'~,; ted, States , (1962) 369 U.S. 749, 82 S. Ct. 1038 8 Lee 2a 24C. it 
is recognizee that this strick common law rule is apparently being relaxed in scr.c 
respects, but it is noted that such relaxation involves only amendments which ha\e 
to do with form, not of substance, and then only if not prejudicial to the defender, 
substantive right. Johnson -vs- IT or ids (19 ), (0.5 Fla) 207 F 2d 314. 

Clearly the action taken by Judge Zar.par.o is not one which could be con¬ 
sidered merely as form, but rather was one of substance, and affected grc..tly the 
presentation of evidence, and trial tactics of your Petitioner. Clearly such ac¬ 
tion by the Court violated the substantive right of the Petitioner as guaranteed 
by the Fifth Amendment of the Constitution of The L'nited States. 

io allow the prosecutor, or the Court, to make a subsequent guors as to 
what was in the minds of the grand jury at the time they returned the indictment 
would deprive the defendant of a basic protection which the guaranty of the inter¬ 
vention of a grand jury was designed to secure. For a defendant could tlirr. be 
cor.v:ctt c or. the basis of facts not found by, and perhaps not even presented to, 
the gr-r.c jury which indicted him. It is well settled that an indictment t r.ot 
La at.v r.dcd except by reset mission to the gr-nd jury, unless the change is merely 
a natter of form. Sitro.v -v:> l'nited .‘It.-tci . ( 1960), Cel b’.S. 212, :0 J, J., 

4 L; c' 2d 252. 
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do.) 


tution rays ’no |«. tuin shall Ik; held to answer ’, 
n;iy be fritLrred away until its value is almost 
destroys’....Any oilier doctrine would placo the. rights 
of the o it.icon, which were intended to be pro tee ted 
by the Constitutional provision, at the mercy or con¬ 
trol of the court or project.tin;' attorney; for, if 
it can be once held that changes can be maJe by the 
concent or ti.c order of the court in the body of the 
indictment as presented by the grand jury, and the 
prisoner can be called upon tom ewer to the indict¬ 
ment ao thus changed, the restriction which the Con¬ 
st! tut con o’'cos upon the power of the court, in re- 
r.aru to lue prerequisites of an indictment, in reality, 
no longer exist," pt rta Bain (1337) 121 V 3 1 

7 S. Ct. 7S1, 30 Led~2d*~£49 ”Cl21 U.S. at*10, 13). 

T..C federal courts have generally lie 1J or recognized that in federal 
prosecutions the Constitutional guaranty that no person shall be held to answer 
cor a capital or infamous crime unless on presentment of indictment by a grand 
jury requires strict adherence to the common law rule that is beyond the power 
of the court to make or permit the amendment of an indictment. The rule that 
a federal court is without authority to make or permit an amendment of an in¬ 
dictment was followed or recognized in the following cases. Z:; inrcc Sain, 

(1337), 121 0.3. 1, 30 led 849, 7 S. Ct. 781; United States -vs- Norris, (1930), 
-81 o.S. 619, 74 Led 1076, 50 S. Ct. 424; Stironc -vs- United States . (I960) 261 
o.o. 212, 4 Led 2d 252, £0 S. Ct, 270; I’.ussell -vs- Unit ed States, (1962) 369 
b.o. 7-.9, 8 L ed 2d 240, S2 S. Ct. 1033; Dodge -vs- United State s. (1919), Z~2 NY, 
258 " 300, 7 ALP. 1510, cert. den. 250 U.S. 660, 63 L ed 1194, 40 S. Ct. 10; 

In i.! •<! St .n yr. -vs-Po l t . (1923), DC NY, 283 P 81, aCid (CA 2d) p 1019. 

In podge -vs- Uni ted St atic. (1919, C62 NY) 25S i- 303, 7 ALP 1510, 
cart, den, 250 U.S. 660, 63 L ed 1194, 40 S. Ct. 10, whore, at the close of the 
case, government count.1 moved to strike out as surplusage portions of the 
!irst and second counts of an indictment charging, a violation of the r.spion.vc 
Act, to which defendant’s counsel said: "No objection", whereupon the notice, 
was granted, and the jury convictcJ on the first and third counts, the era:., 
a:firming the conviction under the third count only, held that the amendments 
v.vjd the trial court of power to proceed upon the first two counts. The 
action was error of th most serious kind, said the court, the rule being that 
' ,n iatmant cannot be amended by the court and that an attempt to do ro ir 


In jjgwdu_ -v- Unite d ."Into.:. (1931), (Y.4 NC, 46 2 d 417, 11 ..• t „... 
reversing convictions of conspiracy to violate the prohibition law c .n 
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grounds, overruled the contention that the refusal to strike out certain 
portions of the indictment wan error, stating that n part of an ir.oicttnent 
siay be treated ns surplusage an.) rejected, or it may be withdrawn from the 
consideration Of the jury if not sustained by the evidence, but that it nay 
not be stricken out. Tic rule that a portion of the charge not sustained by 
the evidence nay be withcrawn from the. consideration of the jury, but that 
a Court nay not strike out p. rl of an indictment was also recognized in 
Mel lor -yy- United Rtr.t: -s, (1967, CAS NSB), 160 F 2d 757, cert den. 331 U.S. 

£kS, 91 L cd 1558, 67 S. Ct. 1734 (affirming conviction of violating Mann Act). 

In several eases in the federal courts, amendments with respect to a 
variety of happenings or circumstances have been dented under the application 
of the strict federal rule not allowing the amendment of indictments, other 
than with respect to matters of pure form, at least. 

In Russell -vs- United States ,(1962) 369 U.S. 769, 8 Led 2d, 260, 52 
S. Ct. 1038, wherein convictions for refusing to answer questions when surmoned 
before a congressional committee wore reversed on the ground that the ir.c Lctse - 
were defective in failing to identify the subject under inquiry, the court dcclat 
ed that allowing the prosecutor or the court to make a subsequent guesi as to wha 
was ir. the minds of the granci jury would deprive the defendant or a basic pro toe. 
ion which the guaranty of the intervention of a grand jury was designed to secure 
and that the underlaying principle was reflected by the settled rule in the .e^er 
courts that an indictment nay not he amended except by resubmission to the- rra.-.c 
jury, unless the charge is merely a matter of fora. 

Where a scheme to defraud by use of the nails was charged in • -rs. 

Count of the indictment of incorporated by reference in 16 additional cocn-s, 
and the trial court partially sustained and partially overruled defendant’s 
demurrer, alter which the clerk was direct.ed to strike out portions o: the 
ce.unt relating to the formation and operation of the scheme, the court in 

-v.-.- United fin tar- , ( 1927 , <7. 5 Tex), 17 F 2d 679, reversing a conviction, s--i.. 

that a demurrer to a court should be either entirely sustained or ovoi t al.'d, . 
ruled tint the action taken resulted in amandin,, the indictment, somell ing, t* . 

could not have, been done legally, and amounted to ivwrt :ble erro.. . i. *•< • 

udded th.it the charge in the indictment did no; d.-r: roy it, the '•e'.ter i". 
to consider tlv. amendment void, and tlta t a new trial in’ li.'.d on *. '• ’ i •••• 


jury's original finding!;, 
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1,1 l‘L JiLiiLii. jl nw, i'A 9 Cal), 193 r. 2,1 697, 

W '•' UfcU ' a! * °* UJln - t:u; w -' ,il to defraud wore reversed, whore the indictment 
that defendants represented that certain loans would be made only upon 

WJfiliC5 ° r ?r0p “ rt y wIlic “ ™ been approved as legal inva.ntr.eats by certain 
i ‘“' tS ° £:iclals * ani the trial judge instructed the jury that ha struck out, 
~d the jury should discard, the portion relating to such approval, the court 
■‘--.in. .na, .he instruction worked as an amendment of the indie teen t which 
...e n......c c. tr.e alleged misrepresentation, with the result that 

defendants were tried on a charge different free, that found by the grand jury 

CVCn therC W3S n ° ?hysical ‘“*ing of a portion of the indictment, and 

thi ‘ : J “* a » ,lc * M * «*» court, ere without power to alter or 

a.-.erd indictments. 

U ~ ~ V:J ~ ' nitc ~ ^ cn l * £» 9 Ariz) 392 F 2d 749; Stewarr 

—<CAS Iowa) 395 F 2d 4S4. 

Indictment expired where it was amended in matter of substance c.Lr 

: ' in by ‘ rand jur y °* sovereign who returned it. United Stains - vr . t 

<•-•-3 N'J) 412 F 2d 625. 

Chafing part of indictment could not be changed by court to suit 

it, notions of what it ought to have been or what grand jury would probable 

:v-e made it if their attention had been called to suggestive changes. r ai£o , 

s ~ v: ~ rio .Lt°. <HC NY) 315 F. Su ? p 795. 

In these jurisdictions which adhere to the rule that the court has 

no never to authorize a„ amendment of an indictment, as is the ease here, it U 

h>:ld that SUCU Un ‘‘ Uth ° rized “>»*»*■**»« of an indictment invalidates the 
indictment. ( 2.v part,.- Fain. Supra). 
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UHITCD STATES DISTRICT COURT 


(U-B) 


DISTRICT OF CONNECTICUT 


FRANK TUBBS 


UNITED STATES OF AMERICA 


• ■ • •> I - I uD t ii 

u - r ' •-’M i •: r r.rj.-j 


CIVIL NO. N-74-88 


JUDGMENT 


This cause came on for consideration on a petition 
for a writ of habeas corpus, and the Court having entered 
its Ruling thereon under date of April 17, 1974, dismissing 
the said petition for lack of jurisdiction, 

It is accordingly ORDERED, ADJUDGED AND DECREED 
that judgment be and is hereby entered, dismissing the 
petition for writ of habeas corpus for lack of jurisdiction. 

Dated at New Haven, Connecticut, this 18th day 
of April, 1974. 


Clerk, United States District Couri 

A . 

Deputy yin-Charge// 
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The petitioner's application for habeas relief irercly 
‘’ OCf3 to reliti^ate issues previously mined end rejected at 
trial, on appeal, end in two g 2255 notions. In any event, 
since petitioner i;. presently incarcerated in the United 
Staten Penitentiary at Terre Knute, Indiana, this Court laelco 
jurisdiction to Grant him the poct-co:.vJtction relief he ncel.a, 
23 U.S.C. 5 2241(a); Frhlrr^cr y. Scaring . 401 U.S. 407 (1971) 

Accordingly, the papers nay be filed without fee; the 
petition ic dismissed. 

Dated et Lew Haven, Connecticut, this 17th day of 
April, 1974. 
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United States District* JuJ^e 
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Tirn COURT: Ladies and gcntler.cn/ you have 
heard the evidence presented in this caso. You have heard 
the summations of the government attorney and the lavyer 
for the defense. And now, in the orderly course of the 
trial, v;e come to what is known as the charge: that is, the 
instructions of law which it is my duty to give you. 


It is exclusively the function of the Court to 
set forth the rules of law which govern the case, with 
instructions as to their application. On these legal 
matters you must take the law as I give it to you; you 
arc not at liberty to do otherwise. 

On the other hand, you members of the jury arc 


t 

I 


the solo and exclusive jueges of the facts. 

Therefore, you are to apply the lav/, which the 
Court gives to you, to the facts as you fine, then, and 
in this wav, vou will render your ultimate verdict. 

/ As you knew, the defendant, Fran): Tubbs, has been 
charged in a three count indictment with three separate 
violations of the federal bank robbery statute. Dcforc 
taking up with you in detail the separate crimes charged 
and instructing you, ns to ench, the specific statutory 
provision involved, thu specific violation charged in 
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the indictment end the essential elcnent3 of each crime 
charged, I should like briefly to summarize the three 
crimes charged end their relationship to oach other. 

This will enable you at the outset to grasp the overall 
accusation and thus better understand the details of 
each alleged crime as I tako up each with you separately. 

The defendant is accused, in one count, of 
robbing a bank of a sum in excess of $100. That's one count 
In another count, he is charged with robbing the bank of a 
cun of ncr.ey by means of force and violence or intimidation. 
That's two counts. And in the third count: of assaulting a 
bank teller and putting his life or her life in jeopardy 
by us 2 of a dangerous weapon, and in this case, a revolver, 
while robbing the bank of a sun of money. Nov, those are 

the three counts and their interrelationship. 

Since each count of the indictment charges the 
defendant with a separate crime, you must consider the 
essential olements of each count separately unrl return 
a verdict on each count of cither not guilty or guilty, so 
that your verdicts will ba three in number, and on each 
count your foreman will announce: not guilty or guilty, and 
ho \/ill do thin orally. Your verdict on one count, of 
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course, should not influence your verdict on any other 
count. 

Federal law prohibits the taking, by force and 
violence or by intimidation, from the person or presence 
of another, money belonging to or in the custody of a 
bank which in insured by the Federal Deposit Insurance 
Corporation. This federal statute is known as Title 18, 
United States Code, Section 2113(a) and read3, in 
pertinent part, a3 follows: 

■Whoever, by force and violence, or by 
intimidation, takes, or attempts to take, from the 
person or presence of another any property or money 
ccanything of value belonging to, or in the care, 
custody, control, management, or possession of, any 
bank . . . (shall bo punished)." 

The defendant is charged with a violation of thi3 
federal statute or law. 

Federal law also prohibits the taking away, 
with intent to steal, money exceeding $100 belonging 
to, or in the custody of a bonk which in insured by 
the Federal Deposit Insurance Corporation. This 
federal statute is known as Title 10, United States 

sANornr. galt a russcll 
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Code, Section 2113(b) and reads, in pertinent port, 
a3 follows: 

"Whoever takes and carries away, with intent to 
steal or purloin, any property or money or any other 
thing of value exceed $100 belonging to, or in the 
care, custody, control, management, or possession 
of any bank, ... (shall be punished)," 

The defendant is also charged with a violation of 
this federal statute or law. 

Lastly, federal law also makes it a separate 
crime for anyone who commits the offense charged in count 
one, to assault any person cr to jeopardise the life of 
any person by the use of a dangerous weapon. 

Specifically, the statute the defendant is 
charged in count two with having violated, reads as 
follows: 

(Whoever, in committing . . . any offense defined 
in subsection[s] (a) . . . of this section, assaults 

any person, or puts in jeopardy the life of any 
person by the use of a danger weapon ..." (shall 
be guilty of a crime). 

The defendant is also charged with a violation of 

SANornr.. c alt a nussru. 
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this federal statute or law. 

Before I read the indictment to you, I should like 
to point out tho function of an indictment. 

An ir.dictrent hy a grand jury i3 the formal r.ethod 
of accusing this defendant of a certain crime. It merely 
defines the crime charged and the manner of its alleged 
accomplishment. The indictment is without bearing or 
significance in your consideration of this case and is 
to be accorded no weight by you in determining the guilt 
or innccenco of this defendant. By his plea of not 
guilty, the defendant has denied each and every allegation 
set forth in the indictment. 

The indictr.ent reads aa follows: 

The grand jury charges in count one that on 
or about February 3rd, 1?70, at Now Haven in the 
District of Connecticut, Frank Tubb3, the defendant, 
did by force and violence and intimidation take 
from the person and presence of another nonry belonging 
to and in the care, custody and control and possession 
of the New Haven Savings Bank, Fairhavcn office, 
in New Haven, Connecticut, the deposits of v;hich were 
then insured by the Federal Deposit Insurance 
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Corporation in violation of federal law. 

Count two: That on or about February 3rd, 1970, 
at New Haven in the District of Connecticut, Frank 
Tubbs, the defendant, did by force and violence 
and by intimidation, take from the person and 
presence of another, money belonging to and in the 
care, custody and control, possession and management 
of the New Haven Savings Bank, Fairhaven office, the 
deposits of which were then insured by the Federal 
Deposit Insurance Corporation, and in committing 
the aforesaid acts, did put in jeopardy the lives of 
tellers and customers then in the aforesaid bank, 
including, but not limited to, Lorraine Cassella, 

John R. McGuire, Mr#, Adeline Rush, and Carol 
Carrano, by use of a dangerous weapon, that is, a 
gun in violation of federal law. 


s 


I should mention it this time that I 


inadvertently said to you oment ago that that was 
count three. It is count So, in other words, count 

one is the taking by force and violence the money belonging 
to the federal bank; count two is tnkina that money and — 
by forco and violence and while doing so putting in jeopardy 
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the life of any person in the bank by use of a dangerous 
weapon, so when I said count three I should have said 
count two. 

And finally, now. Count three reads as follows: 

On or about February 3rd, 1970, at New Haven, 
in the District of Connecticut, Frank Tubbs, the 
defendant, willfully and unlawfully did possess a sun 
in excess of $100 which had been taken and carried 
away with intent to steal fron the Now Haven Savings 
Bank, Fairhaven branch, the deposits of which wore 
insured by the Federal Insurance Corporation, all in 
violation of federal law. 

Now, thero are two general types of evidence from 
which you nay properly find the facts in a crininal case. 
One is direct evidence, such as the testirony of an 
eyewitness. The other is circumstantial evidence, the 
proof of a chain of circumstances pointing to the 
commission of the offence. 

Circumstantial evidence may be received and is 
entitled to such consideration as you nay find it deserves 
depending upon the inferences you think it necessary and 
reasonable to draw from such evidence. No greater decree 
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of certainty is required when the evidence is circumstantial 
than v/hen it is direct, for in cither case the jury must be 
convinced beyond a reasonable doubt of the guilt of the 
defendant. Circumstantial evidence consists of facts proved 
from which the jury may infer by a process of reasoning 
other facts sought to be proved. 

Now, difference inferences, of course, may be 
drawn from the facts and circumstances in the case, whether 
proved by direct or circumstantial evidence. The 
prosecution asks you to draw one set of inferences while 
the defendant asks you to draw another. It is for you to 
decide, ar.d for you alor.a, which inferences you will draw. 

If all the circumstances taken together are consistent 
with any reasonable hypothesis, which includes the 
innocence of a defendant, the government has not proved 
his guilt beyond a reasonable doubt, and you must acquit 
him. On the other hand, if you find that all of the 
circumstances established by the evidence in this case, 
taken together, satisfy you beyond a reasonable doubt 
of the guilt of the defendant, in accordance with these 
instructions, it is your duty to find him guilty. 

In this case, ladies nr.d gentlemen , ns in oil 
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criminal prosecutions, the defendant is presumed to be 
innocent until proven guilty beyond a reasonable doubt. 

This presumption of innocence was with this defendant 
when ho was first presented for trial in this case. It 
continues with him throughout this trial. As far as you 
are concerned, he is innocent, and he continues innocent 
unless and until such time as all the evidence and the 
matters produced here in the orderly conduct of the case, 
considered in the light of these instructions of law, and 
deliberated upon by you in the juryrocr.t, satisfy you 
beyond a reasonable doubt that he is guilty. 

The burden of proof to prove the defendant guilty 
of the crimes with which he is charged i3 upon the govern¬ 
ment. The defendant docs not have to prove his innocence. 
This means that the government must prove beyond a reason¬ 
able doubt each and every element necessary to constitute 
the crimes charged. VThethcr the burden of proof resting 
upen the government is sustained, depends not on the 
number of witnesses, nor on the quantity of the testimony, 
but on the nature and quality of the testimony. 

Now, a reasonable doubt means a doubt founded upon 
reason. As the words imply, it is a doubt ns will be 
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entertained by a reasonable ran after all the evidence 
in the case is carefully analyzed/ compared and weighed 
by you. A reasonable doubt ir.ay arise not only from the 
ovidonco produced/ but also from a lack of evidence. 

Since the burden is upon the government to prove a 
defendant guilty beyond a reasonable doubt of every 
essential element of the crime charged, a defendant has 
the right to rely upon a failure of the prosecution to 
establish such proof. However, absolute or mathematical 
certainty is not required, but there must bo such certainty 
as satisfies your reason and judgment, and such that you 
feel conscientiously bound to act upon it. It is not a 
fanciful doubt, or a v/hinsicial or capricious doubt, for 
anything relating to human affairs and depending upon 
human testimony is open to some possible or imaginary 
doubt. Reasonable doubt is the kind of a doubt upon 
v/hich reasonable men or women like yourselves, in the 
more serious and important affairs in their ov/n lives, 
would hositato to act. On the other hand, if all the 
evidence has been impartially and thoroughly reviewed 
by you and if it produces in your minds a settled and 
abiding conviction as you would be v;illing to act upon 
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in matters of the highest importance relating to your 
own affairs/ then, ami in that event, you would be free 
from a reasonable doubt. If the evidence warrants in your 
judgment the conclusion that the defendant is guilty so as 
to exclude every other reasonable conclusion, you should 
declare him to be guilty? but, in on all the evidence, 
you have a reasonable doubt as to the guilt of the 
defendant, you must find him not guilty. 

Now, in the course of the summations in this 
case some attention v;as drawn to a witness who was not 
called to testify. It v?as inferred that had he been 
called ns a witness, he might by his testimony have 
thrown light on the situation before you. It is true 
that where a party fails to call to the stand a witness 
who, if so called, could testify as to any material 
fact, and where it is within the sole or peculiar 
pov/er of that party to call him, ycu arc entitled to 
infer that had he testified, that testimony would be 
unfavorable to the party failing to call him, and to 
consider that fact in arriving nt your verdicts. You must, 
however, first reasonably conclude that the person not 
called could give material testimony and that it was within 
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the cole or peculiar power of the party failing to call 
him to put him upon the witness stand. If it ic equally 
within the pov/cr of either party to call hira, and neither 
does, then there i3 no basis for inference that his 
testirony, if given# would be unfavorable to eitherparty. 

Now, each of the separate offenses charged in thic 
case has certain essential elements which I am about to 
describe to you. The government has, as I have indicated, 
the burden to prove every element necessary to constitute 
each of the crir .03 charged. You should consider each count 
of this indictment separately and determine whether the 
government has not its burden of proof on each of the essential 
olenents of that count. The fact that you nay find the 
defendant guilty or not guilty of one of the offenses charged 
should not control your verdict with respect to the other 
offenses charged. 

Under count one of the indictment, the defendant 
is charged with a violation of Title 13, United States 
Code, Section 2113(a), which I rend to you n few moments 
ago. 

There are four ossontial clomcnts of this offenso 
which the government has the burden of proving beyond a 
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reasonable doubt as to the defendant. They are: 

1) That this defendant took money which' 
belonged to or was in the custody* control* management 

or possession of a bank; 

2) That the deposits of the bank were insured 

by the Federal Deposit Insurance Corporation; 

3) That the taking of the money v;as by force 
and violence or by intimidation; and 

4 ) That the money taken wa3 from the person or 
in the presence of another person in the bank. 

In determining whether these four essential 
elements have been proven beyond a reasonable doubt by 
the Government* you nay* if you wish* ask yourselves 
four basic questions with respect to the defendant 
reaarding count one of the indictment: 

First: Did the defendant take money v/hich 

belonged to or was in the custody* control, management or 
possession of a bank? 

The word "defendant", as you know* refers to 
Mr. Tubbs. At the very outset of your deliberations* 
therefore, you must decide whether the government 
proved beyond a reasonable doubt Mr. Tubbs v?as actually 
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present in the New Haven Savings Dank on February 3, 

1970. If the government failed to sustain its burden 
of proof beyond a reasonable doubt that Mr. Tubbs was 
in the bank on that date, then the case is over. You 
should, therefore, return a verdict of not guilty. I am 
not going to dwell on theevidence on this point. I an sure 
the government's claims and the defendant's claims on the 
issues of identification and implication are still fresh 
in your mind. 

If you find beyond a reasonable doubt that the 
defendant v.*as present in the New Haven Savings Bank at 
the tire ana date alleged, then you must deliberate 
further cn the remaining part of the first question or 
issue and that is: did the government prove beyond a 
reasonable doubt that the defendant took money which 
belonged to or v/as in the custody, control, management 
or possession of a ban?:? 

As used here, the word "take" has its ordinary 
meaning, that is, to seize, remove or carry away. The words 
"belonged to," "custody," "control," "management," and 
"possession," also have their ordinary meaning. If you 
find that the defendant did take money from tho New Haven 
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Savings Dank on February 3, 1970, and that money was in the 
bank's custody or possession, or monoy on deposit or used in 
its ordinary business transactions, that would bo 
sufficient to satisfy the requirements of this first 
element of the offense. If you answer thi 3 first 
question in the negative, then you should deliberate 
no further and return a verdict of not guilty. If 
you answer this first question in the affirmative, 

then you should consider this second questions 

* 

Second: Was the bank from which the money was 
taken insured by the Federal Deposit Insurance Corporation? 

And on this question you nay, if you wish, 
consider the testimony of the bank employee who testified 
find also Exhibit 1, which I believe is a photocopy of 
a certificate of insurance issued by the Federal Deposit 
Insurance Corporation insuring the deposits of the Nev; 

Haven Savings 3ank. 

If you find that the government has proven this 
second clement of the offense beyond a reasonable 
doubt, then you nust go on to consider this third 
question: 

Third: Was the taking of the money from the bank 
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done by force and violence or by intimidation? 

Uy the term "force and violence" is meant the 
ugo of actual physical pressure or constraint. It 
means such display of physical prowess as is calculated 
to inspire fear of physical harm to those opposing the 
will of the person exerting the force. But force and 
violence does not necessarily include actual physical 
contact, although it may. Any conduct which would 
result in bodily fear or terror is sufficient to 
constitute force and violence as used in this statute. 

"Intimidation" has a somewhat, although not 
altogether, different meaning. Intimidation i 3 s 0 m.etir.e 3 
referred to as "constructive force." In general it means 
to put in fear or to inspire with fear. This fear or 
terror may be inspired without physical violence or even 
spoken threats; it may bo accomplished merely by a 
menacing attitude and a display of force. Threats by word 
or by gesture may constitute intimidation, if the effect 
of such words or gestures is to put in fear of physical 
harm the person towards whom they arc directed. 

This putting in fear must arise from the conduct 
of tho defendant. On tho other hand, this fear need not 
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be so great as to result in great terror, panic or 
hysteria. 

There has been evidence introduced by the govern¬ 
ment in this case designed to prove the taking of the money 
in this case was done by use of a dangerous weapon. It 
i3 reasonable to infer that confrontation by a dangerous 
weapon, such as a revolver, will place the person so 
confronted in fear sufficient to constitute intimidation 
as used in the statute. So where intimidation is relied 
upon, it nust be established by proof of conduct, words 
or circumstances reasonably calculated to produce fear. 

But it is not necessary that there be proof of actual 
fear, as fear may be inferred where there is just cause. 

I further instruct you that it is not necessary 
to find that the taking was accomplished by means of 
both force and intimidation. Ta?<ir.g the money by moans 
of either force or intimidation is sufficient to comply 
with the recuiranento of the statute. 

How, if you find that the government failed to 
prove beyond a reasonable doubt that the taking of the 
money was done by force and violence or done by 
intimidation, then you should answer this third question** 
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in the negative and bring in a verdict of not guilty on 
count one. On the other hand, if you find that the 
government has sustained its burden on this third clement 
of the offense, a3 I have defined it to you, then you go 
on to considor the fourth element of the offense, which I 
will put to you in the form of the following question: 

Fourth: Was the taking of the money from the 
person or in the presence of another? 

This fourth element of the offense requires 
that the taking of thenoney must be from the person 
or in the presence of another. In this regard, you may 

* 

consider the testimony of the bank employees who testified 
concerning the time of the robbery and their actual 
presence throughout the events which they have described. 

If you find that any one of these four essential 
elements of the crime charged in count one, as Ihave 
stated to you, has not been proven beyond a reasonable 
doubt, the defendant must be acquitted on count one. If, 
however, you are convinced beyond a reasonable doubt that 
the government has sustained its burden of proof a3 to each 
olenent, then you arc to return a verdict of guilty cn 
count one against tho defendant. 
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Thero crc two essential elements of the crime 
churned in count two of the indictment, each of which the 
government has the burden of proving beyond a rca 30 '.able 
doubt beforo there can be a conviction of the defendant 
on this count: 

1) That tho defendant did commit the offenso 
charged in count one of tho indictment and that you 
have found him guilty on that count; 

2) That in committing the offense charged in cour. 
one, tho defendant either (a) assaulted a person or 

(b) jeopardized the life of a person by use of a 
dangerous weapon. 

The two essential elements of the crime charged 
in ccunt two of the indictment arc reflected in tv:o 
basic questions, your answers to which will determine 
your verdict on this ccunt: 

First: Did the defendant ccmnit the offense 
charged in count cne of the indictment and have you found 
tho defendant guilty as charged therein? 

Obviously, before you nay find the defendant 
guilty on count two, you nust first h*»vc found him 
guilty on count one of having taken, by forco and 
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violcncG or by intimidation, from the person or presence of 
another, money belonging to a bank, the deposits of which 
are insured by the Federal Deposit Insurance Corporation. 

If you have found the defendant not guilty on 
count one, you must return a verdict of not guilty on 
count two. 

The mere fact that I am charging you on count 
two is not intended as any indication whatsoever of 
how the Court anticipates you will find on count one. 

But if you have found the defendant guilty on count 
one, then you should proceed to consider the second 
essential element of the crime charged in count two, 

reflected in this question: 

Second: Did the defendant, in committing the cri 

charged in count one, either: (a} assault a person, or 
(b) put in jeopardy the life of any person by use of a 


dangerous weapon? 

An "assault" consists of any willful attempt or 
threat to inflict injury upon the person of another, when 
coupled with an apparent present ability to do so and an 
intentional display of forco such a3 would give the victim 
reason to expect immediate bodily harm. An assault may bo 

SANOniS CALC ft UU50CLL 


>50 MAIN CT 










864 


committed without actually touching, or striking, or 
inflicting bodily harm upon the person of another. Thus, a 
person v;ho has the apparent present ability to inflict 
bodily harm or injury upon another person and who willfully 
attempts or even threatens to inflict such bodily 
harm, as by intentionally flourishing or pointing a 
pistol at onotherpcr3on, nay be found to have assaulted 
such person. 

K "dangerous weapon" includes anything capable 
of being readily operated, manipulated, v/ieldcd, or 
otherwise used by one or noro persons to inflict severe 
bodily h~rm or injury upon another person. Thus, an 
operable firearm or a loaded firearm, such fis a pistol, 
revolver, or other type gun, capable of firing a bullet or 
other ammunition, may bo found to be a dangerous weapon. 

To "put in jeopardy the life" of a person "by 
the use of a dangerous weapon" means to enpose such person 
to risk of death, by the use of such dangerous weapon. 

Fear of death alone is not enough; there must be proof that 
lives wero objectively in danger. And on this iesua you 
may consider, if you wish, whether or not the gun was loaded 

If tho government ha?; failed to nustnin its burden 
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of proof on this issue, you should return a verdict of not 
guilty on count two. 

On the other hand, if -you find that the government 
has sustained its burden of preTinn that the defendant 

9 

committed the crime charged in count one, and either 
assaulted a person or put in jeopardy the life of any 
parson by the use of a dangerous weapon, then you should 


. - ' v 

find the defendant guilty as charged in count two. 


I have now explained to you the essential 
elements of counts one and two. Now I am going to discuss 
with you the essential elements of count three of this samo 
indictment. Under count three cf the indictment the 
defendant is charged with taking and carrying avay, with 
the intent to steal, money in excess of $100.00 from a 
bank, the deposits of which are insured by the Federal 
Deposit Insurance Corporation. I shall now instruct 
you on tho elements of this offense v:hich the government 
must prove beyond a reasonable doubt in order to sustain 
a conviction under count three. 

First: That the defendant was actually present 
in the New Haven Savings Dank on February 3, 1970; 

Second: That the defendant took and carried away 
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money in excess of $100,000, with the intent to steal 

it; 

Tnird; That the money so carried away was taken 
from a bankinsured by the Federal Deposit Insurance 
Corporation. 

At the very outset, again, you must deliberate 
on the first element of the offense, that is, you nust 
decide whether the government proved beyond a reasonable 
doubt Mr. Tubb3 was actually present in the New Haven 
Savings Dank on February 3, 1970. If the government failed 
to sustain its burden of proof that Mr. Tubbs was in the 
bank on that date, then the case is over with respect to 
all counts and you should return a verdict of not guilty. 

On the other hand, if you find beyond a reasonable doubt 
that Mr. Tubbs wrs present in the bank at the time and date 
alleged, then you nust deliberate further on the next 
essential element of the offense charged in count three of 
the indictment. 

The next clement is that the defendant took and 
carried away r.cncy in excess of $100.00. 

If the government proved that beyond a reasonable 
doubt, then you should go on to consider the last essential 
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element of tha crir .2 charged in that count, and that element 
ia that the neney was taken from a bank inaured by the 
Federal Deposit Insurance Corporation. 

New, I have previously instructed you on that 
essential element with respect to the other counts and will 
not repeat those instructions here. 

By way of summary, then, under count three of the 
indictment there must be proof beyond a reasonable doubt 
that there was a taking and carrying away of money in 
excess of $100.00 from the bank with an intent to steal 
it; and if the government failed to sustain its burden 
of proof with respect to any of the essential elements of 
that count, as I have charged you, then ycu must return a 
verdict of not guilty. If, however, you are convinced 
beyond a reasonable doubt that the government has 
sustained its burden of proof as to each element, then you 
nro to return a verdict of guilty on this count against 
the defendant. 

Now, in performing your function, one of the most 
important things you have to do is pass upon this natter 
of credibility, that in, the "believability," of the 
various witnesses who have .appeared before you. In 

_ • ___ 
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passing on the credibility of each of the witnesses, 
there are certain considerations you nay well have in 
mind. One of those is the appearance which the witness 
made when he was on the stand; you should try to "size 
him up." Did he appear to be telling the truth? Did 
he appear to be honest? Did he appear to be intelligent? 
That is, did he appear to be a person who could have 
observed accurately what he is telling you about; who 
would be likely to have remembered it accurately, and 
who was capable of reporting it to you accurately? 

Another question for you to have in mind regard!, 
each witness is the question as to whether the story he 
has told you is plausible. Docs it ring true, or are 
there inconsistencies in it? How docs it fit in with 
other evidence in the case which you do believe and 
other facts you find to have existed? Docs it jibe with 
that evidence and those facts? In short, does the 
testimony which was given by the particular witness 
whose credibility you are considering seen to you to 
be plausible? In this connection, you nay also bear 
in mind that if you should find that any witness has 
been deliberately falsifying on any one material point 
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in his testinony, you arc privileged to take that fact 
into consideration in determining whether ho has falsified 
on other points. Simply because ycu find that a witness 
has not repeated cne fact to you accurately, it docs not 
necessarily follow that hs is wrong on every other 
point. A witness may be honestly mistaken on one element 
of his testimony and be entirely accurate and correct on 
all other points. Eut if you find that a witness has 
deliberately lied on one material subject, it is only natural 
that you should be suspicious of hi3 testimony on all 
subjects, and under those circumstances, you are entitled 
to disbelieve his whole testimony. Whether you do 
disbelieve it or not, however, lie3 in your own sound 
judgment. You have the right to reject testimony 
oven though it is uncontradictcd if you feel you have a 
justifiable reason for doing so. 

Another question you may well ask yourself in 
passing on the credibility of any witness is as to 
whether that witness has any bins or interest in tho 
outcome of the case, and if so, whother he has permitted 
that bias or interest to color his testinony. It, of 
course, does not follow simply from tho fact that a 
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witness dees have a bias or does have an interest in 
the outcome of the case his testimony in to be disbelieved. 
There are many people who, no matter what their interest 
in the outcome of the coec may be, would not testify falsely 
On the other hand, a jury should always bear in mind that 
if a witness has a decided bias or has an interest in the 
outcome of the case, that bias or interest offers something 
of a temptation to shade his own testimony in accordance 
with his bia3 or away him to advance his own interest, 
whether that be to gain sore advantage for himself or 
to do damage to another. 

In short, you arc to bring to bear the same 
considerations and uso the same sound judgment you 
apply to questions of truth and veracity which are 
daily presenting themselves for your decision in the 
ordinary affairs of life. 

Testimony given by a government law enforcement 
agency agent or stato law enforcement agent is entitled to 
to no special or exclusive sanctity merely bccauso it 
comes from a police officer. Tho testimony of such an agent 
who takes the witneos stand in subject to tho same 
examination and same tests ns the testimony of every other 
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witness. 


I should also like to charge you at thi3 time 


that a previous statement given by a witness which is 


inconcsictent with testimony given by him at the instant 


trial, may be taken as substantive evidence of the 


truth of the assertions contained in such previous 


contradictory statement, if you find such previous 


testimony credible. On the other hand, you need not 


do bo. It is the exclusive province of the jury to 


give such testimony such credibility as you nay think 


it deserves. 


The testimony of a witness nay be discredited 


or impeached by showing that he had been convicted of 



a felony. Prior conviction, however, docs not render 


a witness incompetent to testify, it merely reflects 


on his credibility. It is the province of the jury 


to determine what weight, if any, should be given to 


such prior conviction as impeachment. 


Now, there has been comment concerning the 


testimony of the witnesses Cushenbcrry and Avery 


who were accomplices in the alleged crimes. An 


accomplice is one who voluntarily participated in 
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the commission of a crine. If the jury believes that 
any witness directly participated as an accomplice in the 
commission of the offenses charged, that person's 
testimony should be closely examined and weighed with great 
care and caution. On the other hand, the mere fact that 
a witness nay be an accomplice does not mean that it is 
impossible for him to tell the truth. It only means that 
you arc to exanine his testimony with care and caution 
and, if, having done so,you believe it is the truth 
beyond a reasonable doubt, then you nay give it the sane 
credence as the testimony of other vitncssen whon you 
believe beyond a reasonable doubt. 

With respect to the defendant Tubbs, you 
should test his credibility under the same principles you 
apply to the other witnesses. An accused person in not 
obliged to take the stand in his own behalf. On the other 
hand, he has a perfect right to do so, as this defendant 
has done. An accused person, having taken the witness 
stand, is before you just as any other witness. Therefore, 
his testimony should be measured in tho sane way as any 
other witness. 

It in appropriate for me at this time to 
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comment on one aspect of defendant Tubbs' testimony 
and defense. You will recall that on the date of the 
robbery, Tubbs denied being at the bank or participating 
in its robbery and called certain witnesses to corroborate 
his testimony. These defenses are known in law as 
alibis." An alibi is a legal andproper defense; and if 
after weighing the evidence the jury ha 3 a reasonable doubt 
that the prosecution has proved the defendant Tubbs wa 3 
present at the time and place the robbery was committed, 
then he must be acquitted of the charged. 

Kow, in conclusion, ladies and gentlemen, 

Z impress upon you that you are duty-bound as jurors 
to apply the lav; as you have been advised by the Court 
to the facts of this case as you find them. 

After lunch, you will return to the juryroom. 
Please do not discuss this case at all among yourselves 
at lunch or when you get back to the juryroom. When you 
get back to the juryroom, I will ask you to come back 
into the courtroom, this is after lunch, at which time 
I will excuse the two alternates and crivc you another 
minute or so of instructions concerning the form of 
verdict and the election of a foreman or forclady, 
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What wc ore going to do right now i 3 recess for 
lunch. when you"Sane back you are going into the juryroom. 
During all this tine, because the marshals will be with 
you and the two alternates/ there will be no mention 
whatsoever of this case. When you come back to the juryroom 
I will bring you outinto the courtroom again# give you another 
minute of instructions# excuse, the two alternates# and 
at that tine you can start your deliberations after the 
exhibits are brought in. 

I will stay on the bench for 1 minute. 

You should consider yourselves# incidentally, as 
still being in the course of the charge# so that would 
prohibit you from talking to anyone other than pa-sing the 
time of day among yourselves, making any phone calls or 
anything of the sort# you are in the custody of the 
marshal and Mr. Trctc and if you want to — if you want a 
message to go out to someone at home# give the message 
to Mr. Fretc or the marshal and they will make nil calls for] 
you. 

So have a good lunch. I honitate to say I 
will see you back at quarter to 2:00 or 2 o'clock, but I will 
got word when you are back in the juryroom and I will bring 
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you back out. 

Have a good lunch. 

(Jury excused at 12:25 p.m.) 

THE COURT: Gentlemen, although technically the 

% 

charge has not been completed for all intents and purposes, 
all I an going to tell the jury when they cone back to the 
courtroom after lunch is that they should go in the jury- 
room, elect a foreran and decide this case on the basis of 
the facts as they find then and apply those facts to the lav/ 
as I have presented it to the jury. 

We can utilize this time for exceptions to the 
charge in the event I slipped up somewhere• I still have 
an opportunity to charge them when they come back, and also 
I would like to take this time to have counsel carefully 
with the clerk go through each and every exhibit that is 
going into the juryrocm so that there will be three 
sets of eyes examining what is going into the juryroom to 
prevent an exhibit narked for identification or some other 
exhibit inadvertently getting in the pile. So I will 
impress upon counsel for the government, counsel for the 
defendant and the clerk the duty to get the proper exhibits 
ready so that this afternoon, when the jury comes in to 
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deliberate, we can send in the proper exhibits. 

lie will .taka exceptions to the charge. 

The government first. 

MR. CFAMZ: Yes, your Honor. I have several. 
First, count two the government did not charge assault, 
and count three of the indictment — this is 2113(c) — and 
it is merely possession of money taken from the bank and 
in your charge — 

\/ TICl^GQwBIs I wish you had interrupted r.e, Mr. 
Crane. You knov?, I charge 100 times bank robbery cases, 
and that this government always charges attacking and 
carrying away a sun of money in excess of $100. I suppose 
I should have realized when I read it, but I thought this 
was a straight-down-the-line case, and I really think the 
government should havopainted thatout to r.e, that this 
was a twist in the usual bank robbery case. I mean, to 


take an exception, of course, is ridiculous, there is nothin: 
to take an exception, about. Inode a mistake. This should i 


have been pointed out to ne immediately by the government. 
b\U. CHAT IE : In the middle of your charge? 

THE COURT: In the niddlc of the charge, or before 
the charge. This is the first cano I have not asked the 
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government to present the essential elements of each 
count, «. ,d it is a case that the government should have, 
without being instructed to, alerted me to the fact that 
there was a twist in the counts. Of course, I have to 

recharge the jury, there is no question about it; and in 

• , 

the meantime, by 1:15, the government will submit formal 
charges and requests on count three with the essential 
elements. 

What else, Mr. Crane? 

MR. CRANE: Nothing else. 

THE COURT: The defendant, do you have anything 
to alert me to? 

MR. ACAMPOEA: No, your Honor. 

THE COURT: No exceptions to the charge? 

i 

MR. ACAMPORA: No. 

T1IE COURT: I will have to bring the jury back in 
and recharge then on count three and count two. 

Ctacess for lunch.) 
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AFTER*SnSCIOM 

THE, COL'IlT: The Court will no over its situation 
with respect to its charge and, of course, at the conclusio 
its own views will entertain any ccrjr.ent 3 from counsel a£ 
to their thoughts on how we can this charge in chape so 
that the jury fully and correctly understands what their 
dutic3 are and what the principles are that are to be 
applied. 

First, it is important to review the situation. 

The Court correctly read the three charges in the 
indictment to the jury. However, with respect to count 
three it inadvertently set forth the essential elements of 
another statute. Count three charges a violation of 2113(c) 
and the Court inadvertently gave the jury the principles 
to be applied under Section 2113(b). 

The ultimate responsibility, of course, for the 
error is on the Court, and I believe I can correct that 
easily and succinctly by calling the jury back in, which 
was as v/e loft it with respect to count three. 

The second aspect of the chargo is that the Court 
charged the jury on assault, and the gpvornrncnt is not 
claiming that the defendant assaulted anyone, it is just 
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claiming that ho jeopardized the lives or life of a person 
in the ban):. That easily is corrected. 

The Court finds there is no prejudice at all, 
because in effect I am taking aspects of the charge away 
from the jury, I am. not adding anything to the charge. 
However, when the Court, while the jury was out to lunch, 
started to analyze the indictment, and perhaps it was one 
of those subconcious things that affect the Court when it 
prepared it's charge, it realized that based on prior 
experience that Section (c) is never charged in an 
indictment with respect to a nan who goes into the bank, 
that is, if the government claims a man goes into a bank 
and robs the bank. Subsection (c) is never charged. 

The Court's own experience is that Subsection (c) 
was used when a third party accepts the proceeds from a 
bank robbery but that party himself dees not enter the bank, 
so the Court started to do some research and found a case 
which it considers on all fours, that Subsection (c) is 
inconsistent with Subsections (a) and (d), so I had full 
intentions of coming out on the bench and chnrgino the jury 
very carefully on the principles to bo applied with 
respect to the Court's inadvertent reference to certain 
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essential elements under count three by takina count three 

* 

away fron the jury, which again would benefit the defendant. 
I had intended fully to explain to the jury what occurred 
in the charge, that they should wipe clean fron their 
mind and take count three away from the jury and just 
charge again on counts one and two, so in effect the 
defendant is not charged with three counts, but only two. 

Much to my surprise, the government submitted 
some requests to charge and cited the very case that I had 
found during the lunch hour, which completely supports, in 
F.y opinion, my view that Subsection (c) should not be charge 

in this case, and I fail to understand how the government 

# 

can cite a case to the Court which is in direct — which 
is a direct holding to the contrary. 

Now, I don't mean to unduly score the government, 
but we had enough problems here, and the case the 
government cited to me is the very case that I found. 

United States versus Roche, 321 Fed. 2nd at 1, and at 
Page C the Court after reversing -- because the lower 
court charged as count throe Subsections (c) in addition to 
(a) and (d) — it wont on to state: "It seems clear that 
Subsection (c) was not designed to increase the punishment 
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for him who robs a bank, but only to provide punishment for 
those who receive the loot from the robber," and it goes on in 
that vein and it goes on further, "The charge of the trial 
judge that the jury could find the appellant guilty on all 
four counts erroneously permitted a finding of guilt' on 
count three, which would indeed in inconsistent with such a 
finding on counts one, two and four." 

And lastly, of course,, as the Court views the 
government's evidence, there is no claim in this case that 
Mr. Tubbs is charged with the crime of possessing or 
receiving money that he knew was 3tolen in this bank robbery 
by somebody else, clearly the issues were framed during 
the trial and in summation that he was in the bank. 

If the jury finds that he was not in the bank, he 
should be acquitted, there is no claim, at least as I heard 
tho evidence, that there was a third party in the 
bank and that Mr. Tubbs just received stolen money, 
so here is what I am going to do, and here i9 where I 
in advance will toll counsel what I intend to tell the 
jury, so listen to mo carefully and I will accept any 
suggestions: 

. "While you were out to lunch, it cane to my attentio 
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that I went astray in my charge, and I will new seek to 


correct sor.e of the instructions I gave you, I urge you to 
bear with rre. ^n a nutshell, I charged you on count three of 
the indictment and I now instruct you to wipe clean from 
your minds each and every statement I made with respect to 
count three. The charge that I read to you from tho 
indictment entitled Count Three is not a matter for the 
jury. You have no concern with it and it should not 
enter your discussions while you deliberate on counts 
one and two. 

“The second item which I wish to call to your 
attention is that under count two I referred to the two 
essential elements which the government must prove beyond 
a reasonable doubt: one was that the government must prove 
that the defendant committed the offense charged in 
count one, the second essential element was that the 
defendant in committing the offense charged in count one 
cither assaulted a person or jeopardised a life of a person 
by use of a dangerous weapon. 

"I wish to correct tho latter aspect of that 
instruction by telling you that the government door, not 
contend tho defendant assaulted any person in the bank. 
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It claims only that tho life of n person was jeopardized 
by use of a dangerous weapon, therefore, wipe clean from 

• f 

your minds everything that the Court stated with respect 
to an assault under count two. 

In an excess of caution, I am going to review my 
entire charge with you, highlighting those instructions 
which should be retained and applied by you in your 
deliberations and pinpointing exactly those areas of the 
charge which are not applicable to the charges In this 
case." 

And then I will ask them to bear with me again, and 
I intend to go through the entire charge, such things a3 
right from the start, telling them at tho very outset I 
instruct then as to their functions and mine, they should 
retain everything I said, I will reread the indictment to 
then, I will reread the essential elements under counts 
one and two, of course, leaving out the assault under count 
two and again telling them here and there that count three 
is not in the case. 

Now, that's the general areas I x^ill cover v/hen I 
bring the jury back in. 

Mr. Acarpora, do you have anything to cay? Would 
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you like to confer with the defendant fir3t? 

MR. ACAMPORA: Yes, your Honor, for a brief moment. 

T1IE COURT; Have you conferred with the defendant? 

MR. ACAMPORA; Yes, your Honor. In reference to 
count three, will this indictment be presented to the 
jury in their deliberations? 

^ THE COURT; There are two ways we can handle it. 
Cne: not send them the indictment at all, and if we do 
cut off count three, which, as I look down, can easily be 
done because it's right at the bottom of the page, and we 
can cut off count three or block it out, but as far a3 I 


^ MR. ACAMPORA* 


am concerned, do you prefer I not send it in at all, 
is that — 

Well, the thinking in my mind is; 
if he is — if the jury is presented with the indictment 
on three counts and we have only instructed them on 
two counts, perhaps this would create confujion. 

THE COURT ; I agree. That's why I said we will 
not give then the indictment, and if they should ask for it,j 
as you are looking at your indictment right new, you can 
oeo where wc can cut it off where it says; Count Three, and 
there will be just two counts. 


/ 
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MR. ACAMPORA: My other question would run to the 
propriety of dropping the third count after going to trial 
on three counts under the indictnent and its effects as to 
propriety of the entire trial at this tine based on the 
three count indictment, it now going to the jury on two 
counts. 

Tim COURT: Well, I really don't see any prejudice 
there because it is not uncommon, first of all, at the end 
of a case for a Court to 3trike certain counts from an 
indictment because of failure of proof or to dismiss 
counts or for the government to withdraw counts, and 
it is recognized that the jury certainly can understand the 
Court's instruction ana follow it that certain counts are 
no longer their concern. 

Actually, it would, at least in my opinion, if any 
inference at all is to be drawn, inure to the detriment 
of the government when the jury hears that the Court has 
taken away a charge from its consideration. Mow, if we 
were adding something that the government brought to my 
attention, I could see hwere highlighting it at this point 
would have the jury going back or starting its 
deliberations with highlighting something that may bo 
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prejudicial to the defendant# but here the highlighting 
is something very advantageous to the defendant. A charge 
is being v/ithdrav/n on Court order. 

Moreover, I find no proof in the case that the 
charges under Subsection (c) were proved and I don't even 
t. Subsection (c) was mentioned by counsel in summations 
by cither side, so I don't think there is prejudice. I 
think on its face it is helpful to the defendant, and in 
any event, if there should be any possibility of 
prejudice, I am going to charge the jury very carefully, 
as you heard. 

Is there something you would like me to stress 
a little more than I have? Is there some other wording 
that you prefer? 

MR. AC ATI? ORA: No, your Honor, not in your charge. 

I find no difficulty in saying that your charge was in 
accordance with my thinking. Theonly question which 
seems to arise in my mind at this point: perhaps some 
confusion in the minds of the jury as to why the third count 
wa3 removed and would it be prejudicial at this tine to 
perhaps give them a word as to why it was removed? 

# Tin: COURT: What would you like me to say? 

SANOCKS. CALC A RUSSCLL 

fINttMMI %**•»••* **»*•• 

ISO MAIN ftffft CT 







687 


MR. ACAMPORA: Perhaps the small explanation — part 
of the explanation x/hich was given to counsel at thi3 time, 
being that the counts are inconsistent with one another 
in the extent that the government has not proven a case of 
possession or has not gone forward on the possession of 
the money, but on Mr. Tubbs being present in the 
bank at that time and that possession of the money in 
this case doesn't have any bearing as to count three. 

THE COURT: I don't know if I have your exact 
wording, but I will have something along thoselines. 

Anything else? 

MR. ACAMPORA: No. 

TIIE COURT: Mr. Crane? 

MR. CRANE: No, the government has nothing. 

THE COUR'"': Dring in the jury. 

(Jury brought in.) 
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TIIE COUI'.T: Ladies and gentlemen , just prior to the 
luncheon recess and during the charge, which had not 
been completed, several natters have cone to the Court's 
attention, which will result in ny finishing the charge 
this afternoon, and it being of greater length and I 
had intended. I hope you will bear with me and I am 
sure we will straighten it all out. 

While you were out to lunch it cane to my attention 
that I went astray in my charge, and I will now seek to 
correct some of the instructions I cave you, and I wish 
you would listen very carefully to what I have to say. 

In a nutshell, the Court has found that count three 
has not been proven by the government as a matter of lav; 
and v/ithdraws that count from your consideration. 

In other words, in a nutshell, the jury is only to 
be concerned with counts one and two. 

f 1 charge you that with respect to count three of 
the indictment, to wipe clean from your minds each and 
every statement I made with respect to count three. The 
charnc that I read to you from the indictment entitled 
count three is now not n natter for the jury. You will hav< 
no concern with it and it should not enter your discussions 
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while you deliberate on counts one and two 


The second item which I wish to call to your attention, 
is that under count two I refer to the two essential 
elements which the government must prove beyond a 
reasonable doubt. 

One was that the government must prove that the 
defendant committed the offense charged in count one. 

The second essential element was that the defendant 
in committing the_offense charged in count one, either 
assaulted a person or jeopardized the life of a person 
by use of a dangerous weapon. 

I wish to correct the latter aspect of that 
instruction by telling you that the government does not 

• • 

contend the defendant assaulted any person in the bank. 

It claims only that the life of a parson was 
jeopardized by use of a dangerous weapon, therefore, wipe 
clean from your minds everything the Court stated with respect 
to an assault under count two. 

Now, in an excess of caution I an going to review 
my entire charge with you, highlighting those instructions 
which should be retained and applied by you in your 
deliberations and pinpointing exactly those areas of 
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the charge which aro no- applicable to the charges in this 
cane. 

Again I ask you to bear with ne. The natter is 
really not complex or complicated at all but I just want to 
make sure that the jury fully and completely understands 
the principles of law it will apply in its deliberations. 

Now, at the very outset of the charge 1 explained 
to you the function of the Court and jury. You are to 
retain what I said in that instruction. 

Then I explained to you what the charges were and I 
told you that you had to consider each of the charges 
separately and come out with separate verdicts. 

I told you there were three counts. Now I an 
telling you there aro only two, and the two counts are, in 
a nutshell, that, one, the defendant was accused of 
robbing the bank of a sun of money by means of force and 
violence or intimidation; and in the second count, of 
putting the life of a person in jeopardy by use of a 
dangerous weapon, a revolver, while robbing the bank 

of a sun of money. Those arc the two counts. Of course, 

\ 

on each of thor.o counts you return a verdict of not 
guilty or guilty. 
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Then I read you the statute Involved. The first 
statute is 2113(a), and that is count one: 

■Whoever by force and violence or by intimidation 
tabes or atterpts to take from the person and presence 
of another any property or money or anything of value 
belonging to or in the care, custody, control, management 
or possession of any bank, shall be punished." That is 
count one. 

Count two: 'Whoever in committing any offense, definr 
in such Section (a) \:hich I just read to you, of this 
section, puts in jeopardy the life of any person by the 
use of a dangerous weapon, shall be guilty cf a crime. 

So that is your count two, the jeopardy count. 

Then you may recall I talked to you about the 
function of an indictrcnt, which is really a moving 
paper that deserves no weight. You will recall everything 
I said on the function of an indictment, and then I read 
to you the three counts in the indictment, and you now 
know that count three is out, and I will read to you tho 
two counts that arc relevant: 

"On or about February 3, 1970, at Hew Haven in 
the District of Connecticut, Frank Tubbs, the defendant 
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herein, did by force and violcnco and intimidation 
take from the person and proncnce of another money 
belonging to and in the care, custody, control, management 
and possession of the New Haven Savings Dank, Fairhaven 
office. Hew Haven, Connecticut, the deposits of which were 
then insured by the Federal Deposit Insurance Corporation, 
in violation of Federal law. 

"Count two: Onor about February 3, 1970, at 
New Haven in the District of Connecticut, Frank Tubbs, the 


defendant herein, did by force and violence and by intimidation 


take from the person and presence of another, money belonging 


to and in the care, custody, control, management and 
possession of tho New Haven Savings Bank, Fairhaven office. 
New Haven, Connecticut, the deposits of which were then 
insured by the Federal Deposit Insurance Corporation, and 
in committing tho aforesaid acts, did put in jeopardy the 
lives of tellers and customers then in tho aforesaid bank, 
including but not limited to Lorraine Cassolla, John R. 
McGuire, Jr., Adclaine Rush and Carol Carrano, by the 
uso of a dangerous weapon, that is, a gun, in violation of 
federal law. 

Those arc tho two counts, and tho only counts with 
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which you arc concerned. 

Then you nay recall I talked to you about direct and 
circumstantial evidence. You retain everything I said on 
that subject. Then you nay recall I talked to you about 
the presumption of innocence. You will retain everything 
Z mentioned on that subject. 

You will recall I discussed with you the burden 
of proof and you will apply those instructions to this 


case. 


Reasonable doubt was then discussed and you will 
apply each and every statement I made with respect to 
that subject to this case. 

Then I mentioned the failure to call a witness# and 
you will retain what I said with respect to that subject. 

Then I discussed with you the essential elements of 
the crime charged# ar.d I told you that each of the 
separate oftenses in this case# certain essential 
elements, and I told you that you must consider each count 
separately, and now I ora going to just briefly go over# 
to refresh your recollection# tho essential elements of the 
two counts that you will be concerned with. 

The government has to prove each and overy oosentia 


SANDERS. CALC A RUSSELL 


190 MAIN ft 1 NICT 




J 
















element beyond a reasonable doub-, and they are with 
respect to count one: 
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That this defendant took money which belonged to 
or was in the custody, control, management or possession of 
a bank; two, that the deposits of the bank were insured by 
the Federal Deposit Insurance Corporation; throe, that the 
taking of the money was by force and violence or by 
intimidation; and four, that the money taken was from the 
person or in the presence of another person in the bank. 

Then I repeated the sar.c four essential elements 
by putting then in the form of questions for you, and you 
will retain everything I said under Count one. 

Then you will recall I discussed count two with you, 
and I told you that there were two essential elements to 
count two, and I said first, that if the defendant did 
commit the offense charged in count one of the indictment, 
and that you have found him guilty on that count, that 
is, that ycu only get to count two if you have found the 
defendant cuilty on count one, and, of course, the governmon 
has the burden of proof on each of the essential elements of 
theso crimes. 

Then I said, of course, if you found the defendant 


T 
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not guilty on count one, he has to be acquitted on count 
tv/o. If you find him guilty under count one, then you 
should consider whether he is also guilty under count two. 

So if you find that he did not commit the crime 
charged in count one, he is acquitted on count two. But 
if you find he did commit the crime charged in count one, 
then you are to consider this next essential element: 

That in committing the offense charged in count one, 
the defendant jeopardised the life of a person by use 
of a dangerous weapon. That i3 what you are to consider 
under these new instructions. Forgot everything I said 
about assault; just jeopardy. 

Z will repeat the jeopardy for you. To put in 
jeopardy the life of a person by use of a dangerous 
weapon means to expose 3uch person to risk of death by 
use of such dangerous weapon. Fear of death alone is 
not enough- There must be proof that lives were objectively 
in dancer. 

In other words, jeopardy means actual jeopardy and 
not norcly that the person thought'-ho was in danger. On 
this issue you may consider whether or not the gun was 
loaded. 
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Then I went on to tell you, if tho government ha3 
failed to sustain its burden of proof on this issue, you 
should return a verdict of not guilty on count two* 

On tho other hand, if you find that the government 
has sustained its burden of proving that the defendant 
commit cd the crime charged in count one and put in 
jeopardy the life of any person by the use of a dangerous 
weapon, then you should find the defendant guilty as 
charged in count tv?o. 

That takes us right up to where I started talking 
about count three, and we are going to eliminate that 
completely from the charge and from your mirdc. 

Then right after that I talked to ycu about the 
credibility of witnesses, and I vent through the various 
considerations, and you will retain each and every 
statement I made on credibility of witnesses. 

At that point va recess for lunch and here we arc. 

So in conclusion, ladies and gentleman, I impress 
upon you that you are duty-bound to apply the law as I 
have now given it to you, a3 you have been advised by tho 
Court, particularly oinco you returned from lunch, but, 
of course, tho relevant parts prior to lunch, which I 
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went over with you, to the fact3 of this case n3 you find 
them. 

Take thin cane with you to the juryreora, determine 
the facts on the basis of the evidence as it has been 
presented to you, apply the law a3 I have outlined it to 
you, then render a verdict fairly, uprightly and without 
a scintilla of prejudice. 

When you have reached your verdicts, they must be 
unanimous. It is the luty of each juror to discuss 
and consider the opinions of the other juror 3 , but 
despite that in the final analysis it is your individual 
duty to make up your own minds and to decide this case 
upon the basis of your own individual judgmc: i and 
conscious. 

With that, the jury may now retired to the juryrocm, 
elect a fore.'.an or forelady, and proceed to your 
deliberations of the case after the exhibits have been 
brought into ycu by the marshal or by Mr. Frcte. 

You must render a separate verdict as to each of 
the two counts of the indictment and it will be oral. 

The clerk will Gay in effect, "How do you find 
on one count," and your foreman will say, "We find guilty," 
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or, "We find not guilty." 

"How do you find or. cou:»t two?" 

"We find guilty," or, "We find not guilty." 

That, of course, depends on your findings. When you 
have reached your verdict, inform the clerk through the 
bailiff, then return to the courtroom and announce your 
verdicts. 

At this time I will excuse the two alternates. I 
thank them very much for serving in this case. I know 
it is a bit of a disappointment not to confer with your 
colleagues after hearing the case, but you have 
performed a valuable function in that if any one of the 
regular jurors became ill or was unable to attend, you 
would have prevented a mistrial. So the two alterantcs 
are excused. 

I will ask the jury now to go into the juryroom, 
but do not start your deliberations until the exhibits 
reach you and the two alternates have left, which will 
bo a moment or two. 

The jury it now excused. 

(Jury oxcuscd at 2:43 p.m.) 

THH COURT: Have counsel had an opportunity to 
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IN T'JE 

UNITED STATES CUu,.T OF APPEALS 
FOR THE SECOND CIRCUIT 

FRANK TUB'JS, PRO SE 
APPELLANT 

V. 

UNITED STATES OF AMERICA 
APPELLEE 

verification 

Frank Tubb 3 , Appellant, Pro So, bo in" duly ov/orn upon his 
oath, deposes and sayai 

That tho natters, fact3 and statements contained in the 
attached le^al docunont/(3) io/(aro) true to tho best of his 
knowledge, infomation and belief. 

FURTHER AFFIANT SAYETH NOT. 
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Frank Tub 03 , Affiant 


Subscribed and Sv/orn to and boforo no thi3 

I 

1974. 


auc 
* 


^ ... 


United States Parole officer 








- ’ ■* * **' 



















